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CURRENT EVENTS. 





Our New Votume.—With this number be- 


_ gins the twenty-seventh volume of the CeEn- 


TRAL Law JOURNAL, and with it will end the 
fifteenth year of its publication. During this 
period it has maintained a place in the very 
foremost rank of the legal journals of the 
world and obtained a subscription list equal, 
if not superior, to that of any other legal 
journal. As the beginning of any new thing 
is always a suitable occasion for fair prom- 
ises, we not only thank our readers and sub- 
scribers for their kind appreciation of our 
past efforts to please them, but to add our 
assurances that in future we will spare no 
pains or labor to render the JOURNAL even 
more useful to the practitioner and more 
acceptable to the profession generally than 
it has been in the past. Our work is thor- 
oughly systematized, our corps of contributors 
able, learned and experienced, and in every 
respect, we flatter ourselves, we are fully pre- 
pared to furnish to our subscribers such a 
legal journal as will satisfy the demands of 
even the most exacting and fastidious. 


————— 


Mississipr1 Bar AssoOcIATION—TAX-TITLES. 
—The annual meeting of the Mississippi 
Bar Association was held on the 3d day 
of January last at the capital of the State. 
The attendance was full and the proceed- 
ings replete with interest. Among the pa- 
pers read at this meeting we were especially 
impressed by a very elaborate article by R. 
H. Thompson on the subject of Tax-titles. 
The author reviews at some length and very 
fully the rulings of the supreme court of the 
State, construing its statutes on the subject, 
and is manifestly of the opinion that the court 
in its rulings treats the holder of the tax title 
with undue rigor, and the delinquent non- 
tax-payer with unreasonable indulgence. 
There is something to be said on both sides 
of this questions. For the holder of the tax- 
title it may be said that the State must live; 
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that it can only live upon its revenues; that 
if taxes are not paid they must be collected 
like other debts; that he who buys at a tax- 
sale ‘‘does the State some service,’’ and is 
entitled to as favorable a consideration of the 
courts as a purchaser at an execution sale 
between private parties; that it is unjust and 
unfair to treat him with severity and construe 
the law harshly against him as an interloper, 
when, in fact, he only appears in the matter 
at all because of the default or delinquency 
of another person. 

On the other hand, the line of thought and, 
indeed, of argument in favor of the delinquent 
land-owner is that, as the law now stands in 
most of the States, a tax-sale, duly consum- 
mated, is practically a forfeiture and a con- 
fiscation; that the buyer at a tax-sale isa 
volunteer and a spectator, who would fain get 
something for nothing, or as near nothing as 
possible; that he is entitled to no more than 
Shylock justice, the letter of his bond; that 
it is a hard case, even upon a delinquent, to 
forfeit valuable property worth, perhaps, 
thousands for the non-payment of a few dol- 
lars, and that all laws which can possibly 
produce such a result should be strictly and 
literally construed. 

This line of thought was not unreasonable, 
so far as it related to the West and South- 
west fifty years ago. Then, and previously, 
much land in those sections was owned by 
non-residents, the means of travel and 
intercommunication were primitive and 
scanty, and it was inconvenient for the non- 
resident land-owner to pay his taxes, even if 
he had the money, and in those days it re- 
quired very little. It is almost or quite within 
living memory, when men in North Carolina 
who owned lands in Tennessee traversed on 
horse back, the latter State in order to pay a 
few dollars taxes in each of a half-dozen or 
dozen counties on their large bodies of land 
in those counties. A like condition of affairs, 
no doubt, existed in other Western States. 
The mails were irregular and distrusted for 
the remittance of money ; there were no such 
things in existence as express companies, 
postal orders or registered letters, and hence 
the payment of taxes by non-residents was 
difficult. There were, of course, many de- 
faults in the payment of taxes, and as it 
shocked the public conscience that a 5,000- 
acre tract of excellent land should be lost be- 
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cause of the non-payment of twenty or thirty 
dollars taxes, an opinion grew up which soon 
acquired the force of law that a tax-deed was 
worthless, except so far as it secured the pre- 
scribed penalty. Out of this state of public 
opinion, no doubt, grew the line of decisions 
favorable to delinquent land-owners. 

We have now changed all that, and as the 
reason for the prepossession against tax- 
titles has ceased, we think it is full time that 
its effect should cease also now that a man 
can pay money to a person, a thousand miles 
away, as easily and with as much certainty as 
he can to his next door neighbor. 

We are strongly inclined to the opinion, 
that the existing system of collecting delin- 
quent taxes has thrown much unnecessary 
complication over the subject of tax-titles. 
As every man is as fully bound, legally and 
morally, to pay his taxes as to pay his other 
debts, we do not see why taxes should not be 
collected by the same precise process by 
which other debts are collected, provided, of 
course, that the tax-collector cannot find per- 
sonal property out of which the taxes may be 
made. There is no reason why the lands of 
a delinquent tax-payer should be sold by the 
tax-collector, as his deed would, at the best, 
prove merely a bone of contention, stimulate 
litigation and convey no title that could be 
relied upon. The better plan would be that 
when the tax-collector has ascertained, that 
he cannot make the taxes and penalty out of 
the personal property of the delinquent, he 
should be empowered to bring suit, have pro- 
cess served or publication made, obtain a 
judgment and have execution issued to the 
sheriff, as in other cases of debt. If land is 
sold under such an execution the defendant 
should have no right of redemption, except 
such as is enjoyed by other judgment debt- 


* ors. 


Under such a system the State might be 
delayed in the collection of a small portion of 
its revenues, but the State is immortal and 
can well afford to wait, especially with the 
consolation of the heavy penalty usually im- 
posed upon delinquent tax-payers. 








NOTES OF RECENT DECISIONS. 


_Egurry — Rattroap Company—Counties— 
Manpamus—Sousscription—StTock.—The Su- 
preme Court of the United States in a recent 
case! drew a sharp line of distinction between 
equitable remedies as against corporations or 
quasi corporations and those afforded by the 
legal writ of mandamus. It appears that the 
plaintiff had recovered a judgment at law 
against the Fort Scott, Humboldt & Western 
Railroad Company and filed his bill on the 
equity side of the United States Circuit Court 
for the District of Kansas, praying that the 
railroad company be required to assign to 
him the subscription to the capital stock of 
that company, made by Bourbon county, and 
that the commissioners of that county, who are 
also made defendants to the bill, be required 
to sign and issue to the plaintiff the bonds of 
the county, with interest coupons attached, 
for the sum of $150,000, in accordance with 
the terms of the subscription to the stock of 
the company which had been made by that 
county. The court held that the plaintiff 
was entitled as against the railroad company, 
the relief for which he prayed; but that a 
court of equity had no power to enforce in 
such a case the performance by the officers 
of the county of a purely statutory duty. 
Mr. Justice Matthews, delivering the opinion 
of the court, said: 

‘*The bill might justify a decree against the 
railroad company for an assignment of its 
right to the bonds, and requiring the railroad 
company to permit the use of its name for 
their recovery by the appropriate proceeding 
of law. The right to proceed against the 
county and its commissioners remains still a 
purely legal right, and can only be prosecuted 
at law, notwithstanding the equitable nature 
of the complainant’s rights as against the 
railroad company. As was said in Hayward 
v. Andrews:? ‘If the assignee of the chose 
in action is unable to assert in a court of law 
the legal right of the assignor, which in equity 
is vested in him, then the jurisdiction of a 
court of chancery may be invoked, because 
it is the proper forum for the enforcement 
of equitable interests, and because there is 
no adequate remedy at law ; but when, on the 


1 Smith vy. Bourbon County, 8. C. U. S., April 23, 


1888, 8 8. C. Rep. 1,043. 
2106 U. S. 672, 675, 1 Sup. Ct. Rep. 544. 
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other hand, the equitable title is not involved 
in the litigation, and the remedy is sought 
merely for the purpose of enforcing the legal 
right of his assignor, there is no ground for 
an appeal to equity, because by an action at 
law in the name of the assignor the disputed 
right may be perfectly vindicated, and the 
wrong done by the denial of it fully redressed. 
To hold otherwise would be to enlarge the 
jurisdiction of courts of equity to an extent 
the limits of which could not be recognized, 
and that in cases where the only matter in 
controversy would be purely legal rights.’ 
‘To give a court of equity jurisdiction,’ as 
was said by Mr. Justice Woods, delivering 
the opinion of the court in Fussell v. Gregg,’ 
‘the nature of the relief asked must be equi- 
table, even when the suit is based on an equi- 
table title." This rule was applied in Indem- 
nity Co. v. Water Co.,* where it was said that 
it was entitled to special consideration from 
the courts of the United States. It follows 
from this view that the distinction in the ju- 
risdiction of the courts of the United States 
between proceedings at law and in equity 
would limit the relief of the complainant, 
under the present bill, to a decree against the 
railroad company investing the complainant 


with its rights and the use of its name in a 


proceeding to enforce by mandamus the issue 
and delivery of the bonds alleged to be wrong- 
fully withheld. 

‘*The necessity for thus limiting the relief 
becomes more stringent as well as obvious 
from another consideration. In the case of 
Rosenbaum v. Bauer® it was decided by this 
court upon much deliberation that section 716 
of the Revised Statutes, giving power toa 
circuit court to issue all writs not specifically 
provided for by statute, which may be neces- 
sary for the exercise of its jurisdiction, and 
agreeable to the usages and principles of law, 
construed in connection with sections 1 and 2 
of the act of 1875, operates to prevent the 
issuing by the circuit court of a writ of man- 
damus except in aid of a jurisdiction previ- 
ously acquired by that court. It is perfectly 
clear, under the decisions of this court, that 
no application could be entertained in the 
circuit court for a writ of mandamus directed 
against the county commissioners of Bourbon 


$114 U. S. 550, 554, 5 Sup. Ct. Rep. 631. 
4107 U. S. 205, 2 Sup. Ct. Rep. 279. 
1W U. S. 350, 7 Sup. Ct. Rep. 633. 


a 


| it would be so done. 





county at the suit and in the name of the 
railroad company itself.’’ 





LipEL—PvBLIcaTIoOn—CorPoRATION.—The 
Supreme Judicial Court of Massachusetts re- 
cently decided a case’ involving the question 
whether the publication of a libel by a com- 
mittee appointed by an incorporated society 
renders that society liable in damages to the 
party so libeled. The facts were that the 
plaintiff was a member of the defendant so- 
ciety and presented certain bills to that so- 
ciety, which were investigated by a committee 
appointed for that purpose. The committee 
having completed their investigation, made a 
report of their proceedings, which is conceded 
to have been libelous to the society, but 
before doing so caused their report to be 
printed and placed many copies thereof on 
the secretary’s desk at a regular meeting, 
from which they were freely taken by the 
members of the society. The society after- 
wards approved the report, but made no sub- 
sequent publication thereof. 

The question before he court was whether 
the committee was acting within the scope of 
their employment and in discharge of their 
duties in having the report printed and fur- 
nishing numerous copies thereof to the secre- 
tary, and whether that officer was acting in 
the scope of his duty in permitting those cop- 
ies to be taken by the members. In either 
case it was conceded the corporation was lia- 
ble for the publication of the libel, but the 
court held that it was not so liable, saying: 

‘“‘The defendant corporation appointed a 
committee to investigate certain bills pre- 
sented by the plaintiff, without specially di- 
recting or authorizing them by any vote or 
regulation of the corporation to make their 
report in print; and, in the absence of any 
usage to that effect, there was no express or 
implied authority to the committee to make 
or circulate a report on a subject of this na- 
ture in print. Such an act cannot be said to 
have been done in the due course of their 


| employment, there being nothing to show or 


to raise any inference that the corporation 
had any reason to expect or understand that 
The committee, how- 


1 DeSenacour y. Societe LaPrevoyance, 8. J. C. 
Mass., May 4, 1888, 16 N. E Rep. 553. 
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ever, made a report in print at a regular 
meeting, by placing on the secretary’s desk 
printed documents or reports, which were 
then freely taken from the desk by members 
present in the meeting, and which were libel- 
ous. In all this there was nothing for which 
the corporation was responsible. It was only 
the individual acts of the committee, and of 
certain members. The omission of the sec- 
retary to prevent members from taking the 
report from his desk was not sufficient, as 
matter of law, to put upon the corporation 
the resonsibility for their circulation. Ail 
that the corporation did at that meeting in 
respect to the report was to vote to hold a 
special meeting to pass upon its adoption. 
At the next meeting the corporation voted to 
adopt the report, but this was not a publica- 
tion of it, and no fact is stated which shows 
that the corporation gave to the report any 
currency or circulation, or any sanction to its 
previous circulation. It is not as if the cor- 
poration, after adopting the report, had cir- 
culated it.2 Under these circumstances, there 
was no evidence of any publication of the 
libel by the defendant. The court did not 
reach the question of privilege, having dis- 
posed of the case on the ground that there 
was no publication ; and that question, there- 
fore, is not to be considered here. The 
plaintiff at the argument did not insist on his 
claim for damages for the vote by which the 
defendant assumed to expel him from mem- 
bership.”’ 


2 Railroad Co. v. Quigley, 21 How. 202; Railway Co 
v. Conybeare, 9 H. L. Cas. 711, 725. 








QUESTIONS OF FACT FOR THE JUDGE. 





SECTION. 

1. Judge must Decide all Questions of Fact Prelim- 
inary to the Admission or Exclusion of Evi- 
dence. 

2. What if the Decision of the Preliminary Question 
would Decide the Main Issue. 

3. [Illustration.] Admissibility of Copy of Instru- 
ment Sued on, Existence of Original in Dis- 
pute. 

. Error to Submit these Preliminary Questions of 
Fact to the Jury. 

. Judge must be Satisfied by Competent Proof. 

. [Illustrations.] Competency of Witnesses. 

. Competency of Documentary Evidence. 

. Witness’ Inability to Attend so as to Admit his 
Deposition. 

. Privilege. 

. Dying Declarations. 
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11. Threats or Promises which will Exclude Confes- 
sions. 

12. Evidence of Similar Acts. 

13. Usage of Trade or Business. 

14. Leading Questions. 

15. Further Illustrations. 


§ 1. Judge must Decide all Questions of 
Fact Preliminary to the Admission or Exclu- 
sion of Evidence.—‘*Whether there be any 
evidence or not, is a question for the judge; 
whether it is sufficient evidence, is a question 
for the jury.’”’! It is the exclusive province 
and duty of the court to decide upon the ad- 
missibility of evidence, and it is none the less 
so where, in order to make such determina- 
tion, the court is obliged to examine and pass 
upon questions of fact.? In all cases, whether 
civil or criminal, where objection is made to 
the competency of evidence offered, and the 
question depends upon facts that may be 
proved or disproved, it is the duty of the 
judge to hear all proper evidence on either 
side touching the question of competency, 
before letting the challenged evidence go to 
the jury, and it is error to do otherwise.® 

§ 2. What if the Decision of the Preliminary 
Question would Decide the Main Issue.—An 
exception sometimes admitted to this rule is 
that the judge is not bound to decide the pre- 
liminary question of fact where the state of 
the case is such that, for the judge to decide 
this question would be equivalent to deciding 
the main issue. Embarrassments surround 
the situation of the judge where the question 
is thus presented, as will be seen by the ob- 
servations of Lord Penzance in a case cited, 
where he took the course of admitting the 
evidence upon a prima facie showing, although 
his conclusion did decide the main issue,—at 
the same time cautioning the jury that his 
ruling was a preliminary ruling upon imper- 


1Greenleaf on Ev. § 49; Buller, J.,in Company of 
Carpenters v. Hayward, Dougl. 360; Campbell, J., in 
Chandler v. Von Roeder, 24 How. 227; Witkowsky v. 
Wasson, 71 N. C. 451. 

2 Robinson v. Ferry, 11 Conn. 460; Carter v. Ben- 
nett, 6 Fla. 214; Scott v. Coxe, 20 Ala. 294; Gorton v. 
Hadsell, 9 Cush. 508; Claytor v. Anthony, 6 Rand. 285; 
Carrico v. McGee, 1 Dana 6. So in Massachusetts, 
where a jury is impaneled by an officer, in pursuance 
of a statute respecting the laying out of a highway, it 
is the province of the officer, and not of the jury, to 
determine as to the admissibility of testimony. Mer- 
rill v. Berkshire, 11 Pick. (Mass.) 269. 

3 Bartlett v. Smith, 11 Mees. & W. 483; See also Reg. 
vy. Garner, 2 Carr. & K. 920, and note. 

4 Stowe v. Querner, L. R. 5 Exch. 155; s. c., 39 L. J. 
(Exch.) 60. 


XUM 











Vou. 27. 


THE CENTRAL LAW JOURNAL. 5 








fect evidence, and was not in the least degree 
to influence their verdict. The question at 
issue was whether Murhall Daniels, through 
whom the defendants claimed, was legitimate. 
The defendants, after producing prima facie 
evidence of the legitimacy of Murhall Dani- 
els, tendered his declarations in evidence. 
The plaintiffs objected to the admissibility 
of these declarations, tendered evidence on 
the voir dire, for the purpose of showing that 
the declarant was not a member of the fam- 
ily. Lord Penzance, being of opinion that 
the defendants had made out a prima facie 
case of the declarant’s legitimacy, admitted 
the evidence. His Lordship gave an interest- 
ing opinion, pointing out the inconvenience 
of hearing the whole of the evidence on both 
sides touching the question of legitimacy be- 
fore admitting the declarations; and added, 
evidently with the view of admonishing the 
jury, that his decision, based upon imperfect 
evidence, would not have the slightest effect 
upon their verdict.° In an action of eject- 
ment, where this question was reserved for 
the judgment of the court of Queen’s Bench, 
it was similarly decided. The ultimate ques- 
tion for the decision of the jury was, whether 
Elizabeth Stephens was legitimate or not. 
A certificate of the marriage of her alleged 
father, J. D., to her mother, was produced 
by a witness, who said he received it from 
the said Elizabeth. The question was then 
put, whether Elizabeth made, at that time, any 
statement respecting her mother’s marriage. 
The admissibility of this statement, if any, 
depended, as in the previous case, upon the 
question whether she was a member of the 
family ,—that is, the question called for a de- 
claration concerning pedigree. It was held, 
on the authority of a leading case already 
cited,® that this question was for the judge, 
and that it made no difference that the fact 
which the judge was thus called upon to de- 
cide was identical with the issue on which the 
opinion of the jury would be ultimately taken. 
Lord Denman, C. J., who delivered the opin- 
ion of the court after an advisement, said: 
“It was the duty of the judge to decide 
whether it was proved to him, and he decided 
that it was. There are conditions precedent 
which are required to be fulfilled before evi- 


5 Hitchins v. Eardley, L. R. 2 Prob. & Div. 248; 8.c., 
40 L. J. (Prob. & Mat.) 70. 
6 Bartlett v. Smith, 11 Mees. & W. 483. 





dence is admissible for the jury. Thus, an 
oath, or its equivalent, and competency, are 


| conditions precedent to admitting viva voce 


evidence; and apprehension of immediate 
death, to admitting evidence of dying decla- 
rations; and search, to secondary evidence 
of lost writings ; and stamp to certain written 
instruments; and so is consanguinity or af- 
finity in the declarant to declarations of de- 
ceased relatives. The judge alone has to de- 
cide whether the condition has been fulfilled. 
If the proof is by witnesses, he must decide 
on their credibility. If counter evidence is 
offered, he must receive it before he decided ; 
and he has no right to ask the opinion of a 
jury on the fact as a condition precedent.’’? 

§ 3. [Illustration.] Admissibility of Copy 
of Instrument Sued on, Existence of Original 
in Dispute.—This exception to the rule is 
well illustrated by a case in the English Ex- 
chequer, where the action was upon a policy 
of insurance and the defendant had pleaded 
(inter alia) that the defendant did not be- 
come an insurer as alleged, which, it is per- 
ceived, was equivalent to a plea of non est 
factum in respect of the policy sued on. The 
plaintiffs, pursuant to notice to produce, 
called on the defendant to produce the orig- 
inal policy. He declined, and they, there- 
upon, with the view of proving that it had 
been duly executed, offered in evidence a 
document which purported to be a copy of 
the policy which they had received from the 
defendant’s broker. To this the defendant 
objected, and requested the judge to hear 
evidence to show that no original policy was, 
or ever had been, in existense. The objection 
was overruled, and the alleged copy was ad- 
mitted, Later in the trial, the defendant 
gave evidence tending to prove that in fact 
there had never been any duly stamped pol- 
icy, or, indeed, any policy at all executed ; 
and the judge left it to the jury to say whether 
there had or had not been executed a duly 
stamped policy by the defendant. The jury 
having found in the affirmative, it was held 
that the question was rightly left to them, 
inasmuch as if the judge had himself decided 
it, he would, in fact, have decided the main 
issue between the parties. Baron Bramwell, 
in the course of his opinion, said: ‘‘If the 
objection on the part of the defendant had 
been that there was a policy, but that it was 


7 Jenkins vy. Davies, 10 Ad. & El. (N. S.) 314, 323. 
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not stamped, it would, perhaps, have been 
well founded. But it was objected that there 
was no policy executed at all, an objection 
which goes to the entire ground of action, 
and one which, if it had prevailed, might 
have left the jury nothing to decide. For, 
suppose the judge had ruled that the copy 
was inadmissible on the ground that there 
was no original ever in existence, the plaint- 
iffs would, in fact, have had no case left, and 
the judge would himself have decided the 
whole of it. * * Put an illustration anal- 
ogous to the present. Suppose an action to 
be brought for libel, and a copy of a letter 
which is destroyed, but which contains the 
libel complained of, is produced and tendered 
in evidence. Could the defendant say: 
‘Stop; I will show that no letter was in point 
of fact ever written, and I call upon you, the 
judge, to hear evidence upon this point, and 
if I satisfy you that no such letter ever ex- 
isted, you ought not to admit the copy?’ 
Surely not; for that would be getting the 
judge to decide what is peculiarly within the 
province of the jury. The distinction is really 
this: Where the objection to the reading of 
a copy concedes that there was primary evi- 
dence of some sort in existence, but defective 
in some collateral matter, as, for instance, 
where the objection is a pure stamp objec- 
tion, the judge must, before he admits the 
copy, hear and determine whether the objec- 
tion is well founded. But where the objec- 
tion goes to show that the very substratum and 
foundation of the cause of action is wanting, 
the judge must not decide upon the matter, 
but receive the copy, and leave the main 
question to the jury.’”’ Barons Martin, Pigott 
and Cleasby concurred.*® 

§ 4. “Error to Submit these Preliminary 
Questions of Fact to the Jury.—Although Prof. 
Greenleaf states that the judge may, if he 
chooses, take the opinion of the jury upon 
these preliminary questions of fact,® and al- 
though this doctrine has been admitted in a 
few cases,!° yet the general conclusion is that 


8 Stowe v. Querner, L. R.5 Exch. 155; 8. C.,39 L. 
J. (Exch.) 60. 

*1 Greenl. Ev. § 49. 

10 Egan v. Larkin, 1 Arm. M. & O. (Irish Exch.) 403; 
Bartlett v. Hoyt, 33 N. H. 151, 165; Scott v. Coxe, 20 
Ala. 294. In Bartlett v. Hoyt, the preliminary ques- 
tion whether a statement of a party offered in evi- 
dence was intended as an admission of a fact, or merely 
as an offer to compromise, was regarded as one which 
the court might, in its discretion, submit to the jury,— 





it is error to submit such questions to the 
jury." If, upon such examination of facts, 
the judge decides to admit the evidence, it is 
for the jury to weigh and apply it; but if the 
judge rejects it, the jury has no right even to 
know that it was offered.” 

§ 5. Judge must be Satisfied by Competent 
Proof.—In determining any preliminary fact 
essential to the admissibility of evidence, the 
rule is the same, as to the weight of the testi- 
mony, as in case of issues tried by juries: it 


‘is not sufficient that there may be evidence 


tending to establish the particular fact, but 
the judge must be satisfied of it by competent 
proof.’* But it was early held in Pennsylva- 
nia that if, when a witness is offered, it is 
perfectly clear from the testimony given in re- 
lation to him, that he is interested, the court 
may reject him as incompetent; but if his in- 
terest be in the least degree doubtful, the court 
should permit him to be sworn, instructing 
the jury that if, in their opinion, he is inter- 
ested, they are to pay no regard whatever to 
his testimony.“ But this view seems to have 
been grounded upon the disfavor with which 
the court, even at that early day, viewed the 
rule of law which excluded witnesses on the 
ground of interest, rather than upon a gen- 
eral principle applicable to all cases. 

§ 6. [Illustrations.] Compentency of Wit- 
nesses.— Whether a witness is qualified to be 
sworn as such is always a question for the 
court; bnt it is for the jury to determine 
whether they will believe the evidence.” Thus, 
whether a witness is incompetent (where the 
old rule prevails)"* by reason of interest,or by 
reason of a want of religzous belief; whether 


the view being that there is a distinction between 
such a question and that of the interest uf a witness 
and other questions which illustrate the rule we are 
considering; but the view which the court there took 
is plainly untenable. 

11 Bartlett v. Smith, 11 Mees & W.483: Hart v. Heil- 
ner, 3 Rawle (Pa.) 407, 411; Stowe v. Querner, L. R. 5 
Exch. 154; 8s. c., 39 L. J. (Exch.) 60; Robinson v. 
Ferry, 11 Conn. 460; Ratliff v. Huntly, 5 Ired. L. 545; 
Thomason v. Odum, 31 Ala. 108; De Graffenreid v. 
Thomas, 14 Ala. 681. 

12 Scoyell v. Kingsley, 7 Conn. 284. 

18 De Graffenreid v. Thomas, 14 Ala. 681, 687. 

14 Hart v. Heilner, 3 Rawle (Pa.) 407, 411. 

1 Com. v. Lynes, (Massachusetts) 3 New Eng. Rep. 
89, 91; Reg. v. Hill, 5, Cox. C. C. 259; Kendall v. May, 
10 Allen 64. 

16 Cook v. Mix, 11 Conn. 432. 

17 Wakefield v. Ross, 5 Mason, 16, 18; People v. Mat- 
teson, 2 Cow. 433, 572; Jackson v. Giidley, 18 Johns. 
98. 
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or not a witness is an expert, so as to render 
him competent to express an opinion upon 
the question in issue,—are always questions 
for the judge.* 

§ 7. Competency of Documentary Evidence. 
—In like manner, the judge must determine 
all questions of fact which are necessary to 
the decision of the question whether writings, 
which are offered in evidence, are admissible. 
Thus, in an action of ejectment, the court 
must decide upon the competency of title 
papers, and the right to use them; and, as an 
incident to this, under what title the party 
entered.’ So, it is for the judge to decide, 
where a document is offered in evidence and 
objected to on the ground that it bas not 
come from the proper custody, whether it has 
come from the proper custody or not; and an 
appellate court will not interfere with this 
decision, unless it appears to be clearly 
wrong.” Upon like grounds, evidence of the 
destruction of an instrument upon which suit 
is brought, is not to go to the jury, but is 
addressed to the court, for the purpose of 
establishing the right of the party to intro- 
duce secondary evidence of the contents of 
the lost instrument, and it is error to refer 
such a question to the jury.”' So, where a 
bill of exchange, purporting to be a foreign 
bill and stamped accordingly, was offered in 
evidence, and objected to, on the ground 
that, although it purported to have been 
drawn abroad, it was in fact an inland bill, 
drawn in London, and therefore required a 
higher stamp, it was held that the judge ought 
to have received the evidence in that stage of 


18 State v. Cole, 94 N. C. 959; Flynt v. Bodenhamer, 
80 N. C. 205; Compare State v. Sanders, 84 N. C. 828; 
State v. Effler, 85 N. C. 585; State v. Burgwyn, 87 N. 
C. 572; Fairbanks v. Hughson, 58 Cal. 314; Jones v. 
Tucker, 41 N. H. 546; Ives v. Leonard, 50 Mich. 183. 

19 Carrico v. McGee, 1 Dana 6; Hamilton vy. Taylor, 
Littell Sel. Cas. 444. 

20 Shrewsbury v. Keeling, 11 Ad. & El. (N. S.) 884, 
889; Reese v. Walters, 3 Mees. & W. 527, 531, per 
Parke, B.; Jacobs v. Phillips, 8 Ad. & El. (N. S.) 158. 
See the opinion of the judges to the Lords, given by 
Tindal, C. J.,in the case of the Bishop of Meath v. 
Marquis of Winchester, 3 Bing. (N. C.) 183, 196, 198. 
Compare Reg. v. Kenilworth, 7 Ad. & El. (N. 8S.) 642. 

21 Loewe v. Reisman, 8 Bradw. (III.) 525; Dormandy 
v State Bank, 2 Scamm. (IIl.) 236; Taylor v. Riggs, 1 
Pet. (U. 8S.) 591; Ratliff v. Huntly, 5 Ired. L. (N. C.) 
645; Graff v. Pittsburgh, etc., R. Co., 31 Pa. St. 489; 
Witter v. Latham, 12 Conn. 392; Donelson v. Taylor, 
8 Pick. (Mass.) 390. Contra, Coleman v. Wolcott, 4 
Day 388.. And this question is not afterwards to be 
eonsidered by the jury. Witter v. Latham, supra. 





the case, and ought to have decided upon the 
admissibility of the instrument, instead of 
receiving the evidence afterwards, as a part of 
the defendant’s case, and submitting it to 
the jury; and for this error a new trial was 
ordered. Applying the same principle, it 
has been ruled that where the question is 
whether a check was post-dated, and this ques- 
tion arises upon an objection to its admissi- 
bility in evidence, it is for the judge to try 
and determine the question as a collateral 
issue, and not for the jury.” 

§ 7. Witness’ Inability to Attend so as to 
Admit his Deposition.—Where the deposition 
of a witness is made by a statute * inadmissi- 
ble in evidence, unless it shall appear to the 
satisfaction of the judge that the deponent is 
unable, from permanent sicknsss or other per- 
manent infirmity, to attend the trial,—it is for 
the judge to satisfy himself of the deponent’s 
inability to attend, by such evidence as he 
shall think fit; and although his decision is 
subject to review, yet it will not be disturbed 
by a reviewing court, unless it be shown that 
he has been misled by false evidence, or that 
injustice has resulted from the course pur- 
sued at the trial.” 

§ 9. Privilege. — Where the question is 
whether the evidence of a witness is to be 
excluded on the ground of privilege, as where 
the witness is an attorney and the evidence 
called for is a confidential communication of 
his client,—this, on like grounds, is a ques- 
tion for the court and not for the jury.” So, 
whether an instrument of writing offered in 
evidence, is protected on the ground of its 
being a privileged communication, is a pre- 
liminary question of fact to be decided by 
the judge,” though his decision is subject to 
review ip a court of error.” 

§ 9. Dying Declarations. —So, upon the 
question whether a declaration by a deceased 
person is competent as a dying declaration or 
the trial of an indictment for murder, it is the 
duty of the court to hear evidence tendered 
by both parties as to the circumstances under 
which the declaration was made, and there 


2 Bartlett v. Smith, 11 Mees. & W. 483. 

2% Dunsford v. Curlewis, 1 Fost. & Fin. 702. 

%4 In this case, the Stat. 1 Wm. IV, c. 22, § 10. 

% Duke of Beaufort v. Crawshay, L. R. 1 C. P. 66 
8. C., 35 L. J. C. P. 342. 

2% Hull v. Lyon, 27 Mo. 570, 576. 

7 Cleave v. Jones, 7 Exch. 421. 

2% Wright v. Tatham, 7 Ad. & El. 313. 
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upon determine whether evidence of it is ad- 
missible or not.” 

§ 11. Threats or Promises which will Ex- 
clude Confessions.—What amounts to such 
threats or promises as will exclude evidence 
of the confessions of the defendant in a crim- 
inal case, is a question of law, which may be 
reviewed on exceptions by an appellate court.” 
But whether the evidence, if true, proves 
these facts, and whether the witnesses giving 
the testimony in regard to the facts are cred- 
ible or not, and, in a case presenting a conflict 
of testimony, which witnesses shall be be- 
lieved by the court, are all questions of fact 
to be decided by the trial court, the decisions 
of which cannot be reviewed on appeal.* 
Where objection is made to the competency 
of evidence offered to prove confessions made 
by the defendant in a criminal case upon the 
ground that such confessions were made un- 
der the influence of fear produced by threats, 
and evidence is offered to prove such threats, 
it is the duty of the court to hear such evi- 
dence and to determine therefrom the com- 
petency of the evidence offered to prove the 
confession, and not to submit the question to 
the jury.” 

§ 12. Evidence of Similar Acts.—‘‘Where 
evidence is offered of acts done at places 
other than the place in dispute, it is for the 
judge to decide, in the first instance, whether 
there is such a unity of character in the dif- 
ferent parts as to render evidence affecting a 
part not in dispute, admissible with reference 
to the part in dispute, and whether the acts 
relied on amount to evidence of ownership.’’ 
Accordingly, where the question was whether 
a slip of land between some old enclosures 
and the highway, vested in the lord of the 
manor or in the owner of the adjoining free- 


29 State v. Elliott, 45 Ia. 486; s. c., 2 Am. Crim. Rep. 
322; State v. Molisse, 36 La. Ann. 920. “This point,” 
said Lord Ellenborough, “‘was considered by the 
judges here, on a question proposed to them by the 
judges in Ireland, who entertained doubts upon the 
subject,””—that is, that it was a question for the judge, 
and not for the jury. Rex v. Hucks, 1 Stark. N. P. 
523. In this view of the law the ruling of Lord 
Eyre, C. B., in Rex. v. Woodcock, 2 Leach Cr. C. 
563, was plainly erroneous. 

% State v. Andrew, Phil. L. (N. C.) 205; State v. 
Burgwyn, 97 N. C. 572. 

31 State v. Burgwyn, supra. To the same effect are 
State v. Vann, 82 N. C. 31; and State v. Efler, 85 N. C. 
585. 
* Brown v. State, 71 Ind. 470; Com. v. Culver, 126 
Mass. 464. 





hold, it was held that evidence might be re- 
ceived of acts of ownership by the lord of the 
manor, on similar slips of land not adjoining 
his own freehold in various parts of the 
manor.™ 

§ 13. Usage of Trade or Business. —So, 
where the question at issue is the practice or 
usage with reference to a particular trade or 
business, it is for the judge to decide, as a 
preliminary question, whether the evidence 
tendered upon the question is evidence of the 
fact of a general usage or practice prevailing 
in the particular trade or business, or merely 
the judgment or opinion of the witnesses. If 
the latter, he must reject it, as that furnishes 
no safe guide for interpetation.™ 

§ 14. Leading Questions.—On the same 
principle the judge must determine the facts 
which form the necessary premises for a con- 
clusion whether or not leading questions ought 
to be allowed to be put to a witness.® 

§ 16. Further Iilustrations.—On the same 
principle it is for the judge, and not for the 
jury, to decide whether one person sustains 
such a relation to another that the declara- 
tions of the former are admissible in evidence 
against the latter;* whether evidence shall 
be heard to show that a debt, absolute on its 
face, was merely intended by the parties as a 
mortgage ;*” and whether a combination has 
been established such as renders competent, 
unsworn declarations of a person, dum fervet 
opus, in furtherance of the common design.* 

Seymour D. THompson. 


33 Barrett v. Kemp, 7 Bing. 332, 336, per Bosanquet, J. 

% Lewis v. Marshall, 7 Man. & G. 729, 743. 

3% Bundy v. Hyde, 59 N. H. 116, 120. 

% Cliquot’s Champagne, 3 Wall. (U. 8.) 114, 140; 
Claytor v. Anthony, 6 Rand. 285. 

37 De France v. De France. 34 Pa. St. 385. 

38 Claytor v. Anthony, 6 Rand. 285. 








EMINENT DOMAIN—EXERCISE OF, BY RAIL- 
ROAD COMPANY—WHAT MAY BE TAKEN — 
COMPENSATION—BUILDING—WHEN PASSES 
WITH LAND TAKEN. 


FORNEY V. FREMONT, ETC. R. CO. ° 


Supreme Court of Nebraska, February 21, 1888, 


1. Eminent Domain—Exercise of, by Railroad Com- 
pany— What May be Taken.—The right of eminent 
domain gives the legislature the control of private 
property for public uses, and for public uses only; and 
in case of a railway this right is restricted to ‘‘so much 
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real estate as may be necessary for the location, con- 
struction and convenient use of its road.” 


2. Same—Compensation — Building— When Passes 
with Land Taken.—Where real estate is necessary for 
the location, construction and convenient use of a 
railway, and there is a building on such real estate, 
and the commissioners, in making the award of dam- 
ages in condemnation proceedings, find the value of 
the real estate without the building, and an additional 
sum with the building, and give the owner an option 
to take the value of the real estate and the building, or 
the value of the real estate, with the right to remove 
the building, the owner cannot, after receiving com- 
pensation in full for the land and the building, sue the 
company for the value of the building upon the ground 
that it had misappropriated it by selling it to other 
parties who had removed it from the right of way. 


8. Same.—The right of a railway company to con- 
demn buildings situated on real estate necessary for 
its use is an incident to such right to condemn, and the 
owner must be paid full value for the land and the 
building. 


MAXWELL, J., delivered the opinion of the 
court : 

The plaintiff, in the spring of 1886, was the 
owner in fee of fractional lots 11 and 12, in Samp- 
son’s addition to the city of Fremont. Sometime 
in May, 1886, the defendant, being desirous of 
extending its railroad over said lots, applied to 
the county judge of Dodge county for the appoint- 
ment of commissioners to assess the damages that 
plaintiff would sustain by reason of the appropri- 
ation of part of said lots as its right of way. 
There was standing upon said lots one frame barn, 
which, as appears from the pleadings and evi- 
dence, stood-partly on the right of way condemned 
by defendant, and partly on the lands not so con- 
demned of plaintiff. Shortly after the condem- 
nation proceedings the defendant moved the barn 
in question from the premises, and afterwards 
sold the same; one portion of said barn being 
used as a dwelling-house, and the other part used 
asastable in a distant part of the city. The 
award of the commissioners to appraise the prop- 
erty is as follows: 

“State of Nebraska, Dodge county, to the county 
judge of said county: We, John Ramberg, John 
Hayman, George C. Laird, E. C. Burns, W. D. 
Thomas, and A. M. Weich, the persons appointed 
commissioners by you to assess damages done to 
the owners of real estate in said county, whose 
lands shall be appropriated by the Fremont, Elk- 
horn & Missouri Valley Railroad Company, in 
certain cases provided by law, report: The board 
proceeded to view the following described real 
estate, to-wit, and estimated the damages as fol- 
lows: Fraction lots 11 and 12 in Sampson’s addi- 
tion to the city of Fremont, Nebraska, the sum of 
one thousand dollars, reserving the right and 
privilege of owner to remove ali improvements; 
$1,325 without privilege of removing improve- 
ments. GEORGE FORNEY (owner.)”’ 

There is also a receipt of Mr. Forney, which is 
as follows: 





“FREMONT, ELKHORN & MissOURI VALLEY 
RAILROAD COMPANY. RIGHT OF Way. 
“FREMONT, DODGE CouNTY, NEBRASKA, } 

May 10, 1886. j 

‘Received of J. J. Barge, county judge of said 
county, the sum of one thousand, three hundred 
and twenty-five dollars, without privilege of re- 
moving the improvements on the right of way on 
following real estate: Fraction lots 11 and 12 
Sampson’s addition to the city of Fremont, 
Nebraska, for the right of way of the Fremont, 
Elkhorn & Missouri Valley Railroad Company. 

“GEORGE H. FORNEY.” 

This action is brought by the plaintiff to recover 
the value of the barn, because it was not used for 
the purpose for which it was condemned, viz., the 
construction or use of the railway. On the trial 
of the cause the jury returned a verdict in favor 
of the defendant, and, a motion for a new trial 
having been overruled, judgment was entered on 
the verdict. 

Section 81, ch. 16, Comp. St. provides that 
“such corporation is authorized to enter upon any 
land for the purpose of examining and surveying 
its railroad line, and may take, hold, and appro- 
priate so much real estate as may be necessary 
for the location, construction, and convenient use 
of its road, including all necessary grounds for 
stations, buildings, workshops, depots, machine- 
shops, ‘switches, side tracks, turn-tables, and 
water stations; al] materials for the construction 
and repair of said road and its appurtenances, and 
a right of way over adjacent lands sufficient to 
enable such company to construct and repair its 
road, and a right to conduct water by aqueducts, 
and the right of making proper drains: provided, 
that the lands held, taken, and appropriated, 
otherwise than by consent of the owner, shall not 
exceed two hundred feet in width, except for 
wood and water stations and depot grounds, un- 
less where greater width is necessary for excava- 
tions, embankments, or depositing waste earth: 
provided, further, that no appropriation of private 
property for the use of any corporation, provided 
for in this subdivision, shall be made until full 
compensation therefor be first made or secured to 
the owners thereof.’’ Eminent domain is the 
power to take private property for public use. 1 
Bouv. Law Dict. 588. It is the power which re- 
mains in the government to resume the possession 
of the property, upon making just compensation 
therefor, whenever, the public interest requires it. 
This right of resumption may be exercised, when 
required for the public good, in the construction 
of a railroad, public road, canal, or other like 
work. The right of eminent domain, however, 
does not permit the sovereign power to take the 
property of one citizen and transfer it to another, 
even for fullcompensation. Beekman v. Railroad 
Co., 3 Paige, 73. In other words, the right of 
eminent domain gives to the legislature the con- 
trol of private property for public uses, and for 
public uses only. 2 Kent, Com. 339, and cases 
cited. This being the rule, the property must be 
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used for the purpose which justified its taking; 
otherwise it would be a fraud on the owner and 
an abuse of power, and, the authority being in 
derogation of private right, is to be strictly con- 
strued. Acting upon these rules, the courts uni- 
formly hold that, where the right of way is se- 
cured by condemnation proceedings under the 
statute, the title of the stone, sand, and the like 
remains in the owner, and can be used by the 
corporation owing the railroad only for purposes 
connected with its construction and use. It is 
sought in this case to apply the same rules to 
buildings upon the right of way, which the com- 
pany was compelled to purchase in order to re- 
move the same from the right of way to construct 
the road. A corporation would have no right to 
condemn private property for public use, unless 
there was an absolute necessity for such condem- 
nation, the language of the statute being, ‘‘may 
take, hold, and appropriate so much real estate 
as may be necessary for the location, construction 
and convenient use of its road.”’” A company, 
therefore, is limited to such real estate as may be 
necessary for the purposes named. Vermilya v. 
Railway Co., 24 N. W. Rep. 234, and cases cited. 
Where, however, it is necessary to condemn real 
estate for public use, there being buildings 
on such property, the buildings there- 
on are a mere incident to the right to condemn 
real estate; that is, that as the public necessity 
requires the real estate for public use, it must 
take it incumbered with the buildings thereon, 
and the owner must be paid full compensation 
for the land and the buildings thereon before he can 
be divested of his right to the same. And the cor- 
poration cannot apply the buildings to any pur- 
pose inconsistent with their condemnation. 
Where, however, it is necessary to remove the 
buildings in order to clear the right of way for 
the construction of a railroad, and this fact was 
well known to the corporation and to the owner 
of the buildings when the condemnation proceed- 
ings took place, and the owner was allowed full 
compensation for such buildings, the fact that the 
buildings were sold by the corporation for the 
purpose of clearing the right of way and having 
such building removed from the same, will not 
entitle the owner to claim them as his own. The 
reasou is, such removal was in the contemplation 
of the parties when the condemnation took place, 
and was necessary to the construction of the pub- 
lic improvement, and it can make no difference 
to the owner what disposition is made of the 
buildings. The case differs in that regard from 
that where stone or sand is removed from the 
right of way, because the removal of the same 
was not within the contemplation of the parties, 
nor necessary for the construction and convenient 
use of the road. In the case under consideration, 
the plaintiff had an option, $1,000 with the right 
to remove the barn, and $1,325 if the railway 
company was required to retain the barn. No 
appeal was taken from the award, so far as we are 
aware, and its validity cannot now be questioned. 





He has received payment in full, apparently, and 
there is no justice in permitting him still to claim 
the property. 

It is evident that the judgment of the court be- 
low is right, and it is affirmed. Judgment af- 
firmed. 


Nore.—While a railroad company may use the earth, 
gravel and stone within its location, and carry the same 
from one point of the road to another as needed, neither 
the company nor any contractor employed by it has a 
right to sell the same;! nor remove nor devote such 
materials to other purpuses without the land owner’s 
permission.2 Where the owner of land quitclaimed to 
a railroad company the right of way over it for all pur- 
poses connected with the construction, use and occu- 
pation of said road, it was held that such company was 
not authorized to take sand from the road-bed to be 
used in the construction of a round-house some miles 
away. The ground being taken, that, under the grant, 
the sand belonged to the owner of the land.? It is 
well settled that the right acquired by virtue of con- 
demnation proceedings is to occupy and use the 
surface of the land taken for the purposes of its rail- 
way, and to appropriate and use so much of the earth 
or other material upon the land as may be necessary 
for the construction and repair ofitsroad. Ifthe land 
should be underlaid with stone, coal, or other mineral, 
the owner would have the right to quarry or mine the 
same, provided this could be done without interfering 
with the use of the surface by the railroad company.‘ 

It has been held in Iowa, however, that under a 
legislative act which provides that ‘‘the acknowledg- 
ment and recording of a town plat or addition is 
equivalent to a deed in fee-simple of such portion of 
the land as is therein set apart for a public use, or is 
dedicated to charitable, religious, or educational pur- 
poses.” The fee-simple title to the exclusive right of 
dominion over the streets and alleys thus dedicated to 
the public use is vested in the corporation, and that 
neither the original proprietor nor his grantees have 
any rights in the subterraneous deposits of coal within 
the limits of such streets.5 

It has been held in Massachusetts that where a com- 
pany takes possession of land under the right of emi- 
nent domain ‘for railroad purposes, the occupation of 
buildings upon the premises for the general uses of 
trade is a conversion from the corporate purposes, 
and that a writ of entry will lie in such a case against 
the corporation on behalf of the original owners, who 
will be entitled to a judgment establishing their title 
as owners in fee, subject to the valid easement of the 
corporation and for damages or mesne profits for the 
wrongful use of the premises.6 

In a Missouri case where, after the appraisement of 
damages, a corn crib was taken from the property con- 


1 Aldrich v. Drury,8 R. I. 554; Henry v. Dubuque & 
Pacific R. Co.,2 Clarke (Iowa), 288; Baker v. Shepard, 4 
Foster (N. H.), 208; Blake v. Rich, 34 N. H. 282; Taylor v. 
New York, etc. R. Co., 88 N. Y. 28. 

2 Chaplin v. The Sullivan Railroad, 39 N, H. 564; Preston 
v. The Dubuque & Pacific R. Co., 11 Iowa, 17. 

8 Vermilya v. Chicago, etc. R. Co., 24 N. W. Rep. 284. 

4 Hollingsworth v. Des Moines, etc. R. Co., 19 N. W. 
Rep. 325; Dubuque v. Malony, 9 Iowa, 450; Hasson v. The 
Oil Creek, etc. R. Co., and cases cited therein, 8 Phila. 
556. 
5 Des Moines v. Hall, 24 Iowa, 234. 

6 Proprietors, etc. on Merrimac River v. N. & L. R. Co., 
104 Mass. 1. See also Lance’s Appeal, 55 Pa. St. 16; Blatt 
v. Penn. Co., 43 Ohio St. 228. 
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demned by its former owner, it was held that while 
the subsequent deduction of its value from the award 
by order of court was not according to statute, the 
plaintiff obtained what he would simply have gained had 
he brought an action for the conversion of the crib.’ 
If buildings stand in the way of a railroad and it is 
necessary that they be destroyed, their value must be 
paid by the corporation. Their value should not be 
based upon what the materials in the buildings are 
worth, but upon the value of the buildings as such.8 
If the owner of the land appropriates any of the debris 
remaining on the removal or destruction of a building, 
its value must be deducted from the sum claimed.® 

In a Kansas case, the facts being very similar to 
those of the principal case, it was held that the accept- 
ance by the owner of land of the amount of the award, 
which included value of buildings, estopped him from 
claiming the possesion of the same or the right to re- 
move them.10 Where an owner is entitled to remove a 
building from land which has been condemned, and its 
removal can only be made at considerable damage to 
it, the expenses of removal and the diminution in its 
value are to be considered in estimating damages. 

It was held in a New York case of considerable in- 
terest where land with buildings thereon was con- 
demned for the purpose of widening a street, and the 
value of such land, together with the cost of the re- 
moval of the buildings, was paid by the owner, that 
such owner could recover from the city the amount 
realized upon the sale of said buildings by the street 
commissioner (the owner having failed to remove 
them), with interest, less the amount allowed for their 
removal.!2 

It has been held in Pennsylvania that where a 
dwelling house stands upon land condemned, the same 
must be looked upon as a part of the realty and must 
be considered in connection therewith, and, further- 
more, that an owner has no right in the absenee of an 
agreement to remove buildings or improvements on 
land appropriated .18 

It has been held in Oregon that the owner of prop- 
erty is entitled to recover for any additional improve- 
ments he may put on a building which stands upon 
land condemned to a public use, between the time of 
the report of the viewers who are appointed to assess 
the damages and the adoption of the same by the com- 
mon council. It is also well settled that an award of 
damages containing a provision that the party owning 
the premises condemned may move his house there- 
from, is valid. And also that a land owner has no right 
to enter upon or use land that has been condemned by 
a railroad company when he would by so doing endan- 


7 Mississippi River Bridge Co. v. Ring, 58 Mo. 495. 

8 Ferree v. School District, 76 Pa. St. 376; Brackett v. 
O. & P. R. Co., 2 Harris, 241; Smith vy. Conway, 17 N. H. 
586. 

9L., B. & M. R. Co. v. Winslow et al., 66 Ill. 222; Schuc- 
hardt v. The Mayor, 53 N. Y. 202; Peirce v. Somersworth 
10 N. H. 369. 

0 C., I. & K. BR. Co. v. Knuffke, 28 Kan. 816. 

ll Hyde v. Middlesex, 2 Gray, 267; Brown v. Worcester, 
18 Id. 31; Bennett v. Bayle, 40 Barb. 551. 

12 Peters v. Mayor, 15 N. Y. Sup. Ct. 4(5. Also Ryder 
et al. v. Stryker, 63 N. Y. 186; T. & St. L. R. Co. v. Mat- 
thews, 60 Tex. 215. 

18 Finn v. Providence Gas & Water Co., 99 Pa. St. 640; 
Brackett v. O. & P. R. Co., 2 Harris, 241; C. & P. RB. Co. v. 
Speer, 6 P. F. Smith, 276. 

4 Portland v. Lee Sam, 7 Oreg. 397. See also “In the 
matter of widening Wall street,” 17 Barbour, 617. 

6O0.& N. W. R. Co. v. Menk, 4 Neb. 21; Dwight v. 
Springfield, 6 Gray, 442. 





ger or embarrass its use by the company. Neither 

can parties, after receiving damages, be heard against 

the validity of the proceedings in condemnation.” 
SOLON D. WILSON. 


16 Connecticut & P. R. Co. v. Hatton, 32. Vt. 43; Troy & 
B. R. Co. v. Potter, 42 Vt. 265. 

17 Dodge v. Burns, 6 Wis. 514; O’Dea v. State, 16 Neb. 
244; Kile v. Yellowhead, 80 Ill. 211; Rees v. Chicago, 38 
Id. 323; Embury v. Conner, 3 N. Y. 511; R. Co. v. Bying- 
ton, 14 Iowa, 572; Hitchcock v. D. & N. R. Co., 22 Vt. 38; 
Hawley v. Harrel, 19 Conn. 142; Town v. Blackberry, 29 
Ill. 187; Karber v. Wellis, 22 Wis. 215; Chatterton v. 
Barratt, 46 Mich. 432; B.,O0. & C. R. Co. v. Johnson, 84 
Ind. 420; Hatch v. Hawkins, 126 Mass. 177. 





LARCENY — RECENT POSSESSION OF STOLEN 
GOODS—EXPLANATION OF SUSPICIOUS POS- 
SESSION. 


MORENO V. STATE. 





Court of Appeals of Texas, December 7, 1887. 


1. In order to raise an inference of guilt from the 
possession of stolen goods, such possession must be 
recent, exclusive and unexplained, and “‘invalue a 
distinct assertion of claim by the possessor.” 


2. The mere presence of stolen goods upon the 
prisoner’s premises, will not warrant a conviction, 
where he is given no opportunity to explain how they 
came there. 


Hurt, J., delivered the opinion of the court: 

Narcisso Moreno and Pablo Moreno, with 
Nicolas and Geronimo Moreno, were jointly in- 
dicted for the theft of three head of cattle, the 
property of H.C. Yeager. Narcisso and Pablo 
were convicted. The criminative facts are these: 
The prosecutor, in company with Capt. McKinncy, 
sheriff, and posse, went to the house of Nicolas 
Moreno. Nicolas is the father of appellants. 
The accused lived in three houses, about 40 steps 
apart. In the house of Pablo Moreno a hide was 
found, taken from a cow the property of prosecu- 
tor. Ina hole of water, about 60 yards from the 
house, another hide was found, which also be- 
longed to a cow of the prosecutor. Yeager states 
that no hides were found in the house of Narcisso, 
and that he knew of nothing connecting Narcisso 
with the hides, except that he lived on the ranch, 
and is a brother of Pablo and a son of Nicolas 
Moreno. The witnesses state that the parties 
were not called upon to explain the possession of 
the hides. 

Condensed, the case made against Pablo is that 
a hide which was taken from a cow of the prose- 
cutor is found in his house. When arrested, he 
was not informed of the cause; his attention was 
not called to the fact that the hide was found in 
his house, and that he was suspected of the theft 
of the animal. In fact, he was not called upon, 
directly or circumstantially, for an explanation of 
the fact that the hide from a stolen animal was 
found in his house. Here we have a case, putting 
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it most strongly against the accused, of recent 
possession of the stolen property (holding the fact 
that the hide in his house was equivalent to re- 
cent possession). This being the case, counsel 
for appellant requested the following charge: 
“The possession of stolen property, whether recent 
or remote, is a circumstance admissible in evi- 
dence, to be considered by the jury in connection 
with other proof in the case; but, to warrant the 
inference of guilt from the possession alone, the 
possession must be a personal one, must be recent 
and unexplained, and must involve a distinct as- 
sertion of claim by the possessor. To convict 
solely on recent possession of stolen property, 
and to make it a prima facie case, the property 
must be stolen by some person, the possession 
must be recent, the defendant must be called upon 
to explain, and fail to explain, or fail to explain 
when the facts are such as to require an explana- 
tion; the defendant having had an opportunity to 
do so.” We are of opinion that the case de- 
manded the above charge, and its refusal was 
error. Robinson v. State, 22 Tex. App. 690, 2 S. 
W. Rep. 539; Ayers v. State, 21 Tex. App. 399; 
Lehman v. State, 18 Tex. App. 174; Sullivan v. 
State, Id. 623; York v. State, 17 Tex. App. 441; 
MeNair v. State, 14 Tex. App. 83. 

Again, suppose the above charge had been given, 
and the jury had convicted: the motion for new 
trial should have been granted, because recent 
possession alone, without an opportunity to ex- 
plain, is not sufficient to warrant the verdict. 
There is no criminating circumstance in this case, 
save the fact that the hide was found in Pablo 
Moreno’s house. As to Narcisso Moreno, there 
are no inculpatory facts, except that he lived in a 
house about 40 steps from his father, was the 
brother of the other defendant, and the son of 
Nicolas Moreno. 

The judgment is reversed, because the court 
erred in not giving the requested charge, and be- 
cause the evidence fails to support the verdict as 
to both the defendants. 


Nore.—It is impossible to reconcile the decisions in 
the various States as to whether the possession of re- 
cently stolen goods is presumptive evidence of guilt, 
or whether it is simply a fact from which the person 
holding the same may be inferred to be guilty. Many 
cases could be cited, but it would be to no practical 
purpose.! It is well settled, however, that the posses- 
sion must be proved to be recent, exclusive and unex- 
plained, in order to convict.2 

“The possession of goods recently stolen, accompa- 
nied with personal proximity in point of time and 
place, and inability in the party charged to show how 
he came by them, would seem naturally, though not 
necessarily, to exclude any other hypothesis than that 
of his guilt.”’ 

“But the possession of the same goods at a sim- 
ilar time and place would warrant no such conclu- 
sion, as it would leave room for the hypothesis of their 


1 For a full discussion of the subject see 6 Crim. Law 
Mag. 756-65. 

2 Whart. Crim. Ev., § 758, and cases cited; 3 Greenl. on 
Ev. 32; Bish. Crim. Prac., 741. 





having been lawfully purchased im the course of 
trade.’?3 

Possession Must Be Recent.—‘* While the word 
recent is not capable of any exact definition, but varies 
within a certain range with the condition of each par- 
ticular case; and though there be cases in which the 
court may, as a matter of law, pronounce the pos- 
session recent, the question is usually one of fact for 
the determination of the jury.” 4 

“The strength of the presumption depends wholly 
upon the length of time which has elapsed since the 
larceny, and upon the nature of the property itself; if 
the time be long, and if the property be of such a 
character as is easily handled and readily transmis- 
sible, the presumption is very slight, and sometimes, 
indeed, the courts have been called upon to tell the 
jury as a matter of law that no case has been made out 
against the prisoner.”’5 

Thus, the possession of carpenters’ tools three 
months after they were stolen, held not to be recent.é 
Likewise, where a horse had been stolen six months ;7 
nor where a shovel had been stolen six months;§ nor a 
coat after eighteen months;9 nor a beetle head after 
fifteen months;!° nor a bar of iron after twenty-three 
days; nor a saddle after five or six months:!? nor 
where traps and a boat-hook had been stolen eighteen 
months;'3 nor where goods were found in defendant’s 
house sixteen months after they were stolen;!4 nor the 
possession of a mare eleven months after she was 
stolen;'5 nor the possession of articles of wearing appa- 
rel and ornament two months after they were taken.!¢ 

On the other hand, in an English case often cited, 
the articles being two pieces of cloth, possession after 
two months was held to be recent.!7 Likewise, the 
possession of an ass that had been stolen two months;!8 
and where pieces of bacon and pork had been stolen 
two weeks;!9 and where a stolen horse was found the 
next day after the theft in charge of the defendant; 
where two bags of lint cotton were found in defend- 
ant’s possession one month after the theft;?! where 
stolen sheets were found after three months upon 
prisoner’s bed. The question as to whether or not the 
possession was recent, was left to the jury.22 “‘Where 
it is not clear that the possession is recent, the jury 
should be explicitly instructed that no presumption of 


$1 Greenl. on Ev., § 11. 

4 White v. The State, 72 Ala. 195; overruling Maynard 
v. The State, 46 7d. 85. See also Stokes v. The State, 58 
Miss. 677; Graves’ Case, 12 Wis. 591; Mills’ Case, 8 Ind. 
440; Perry’s Case, 41 Tex. 483; Stokes v. State, 58 Miss. 
680; criticizing Belate’s Case, 26 Id. 97; State v. Hale 
(Oreg.), 20 Reporter, 215; State v. Hodge, 50 N. H. 510; 
Hoge v. People, 6 N. E. Rep. 796. 

5 Snowden v. The State, 62 Miss. 104; Jones v. Missis- 
sippi, 26 Id, 249. 

6 Rex v. Adams, 3 C. & P. 600. 

7 Reg. v. Cooper, 3 C. & K. 318; Roscoe Crim. Ev., 20. 

8 Reg. v. Cruttenden, 6 Jurist, 267. 

9 State v. Gennett, 88 N. C. 665-7. 

10 Reg. v. Evans, 2 Cox C. C. 270; 8. c.,1 Ben. & H. L. C. 


ll State v. Shaw, 4 Jones (N. C.) , 440. 

12 Jones v. State, 26 Miss. 247. 

138 Warren v. State, 1 Iowa, 106. 

4 Rex v. »2C. & P. 459. 

15 Bean, alias White v. State, 5S. W. Rep. 525. 
16 State v. Castor, Id. 909. 

17 Rex v. Partridge, 7 C. & P. 551. 

18 Territory v. Casio, 1 Ariz. Ter. 485-7. 

19 State v. Rights, 82 N. C. 675. 

2 State v. Pennyman, 26 N. W. Rep. 82. 

21 State v. Patterson, 78 N. C. 470. 

2 Reg. v. Hewlett, 2 Russe!l on Orimes, 728. 
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guilt is to be indulged in.’ Where two days after 
the larceny the goods were found in a deserted house, 
and the defendant was seen to enter the house in the 
night time, leaving a femaie companion outside, said 
defendant reappearing at request of those watching it, 
was held that although defendant’s action was suspi- 
cious, guilt could not be presumed from it alone. 

It has been held in New York that ‘‘where in a trial 
for larceny there was no direct proof of an actual pos- 
session, but evidence of circumstances which tended 
to show that the defendant took and had the posses- 
sion of the property stolen, it was a question of fact 
for the jury to determine whether the accused was 
guilty or not.’ ‘*Where possessor of stolen goods 
does not conceal them, but, on the contrary, openly 
exposes them where they are subject to apprehension 
by the owner, or others interested in them, it is a cir- 
cumstance tending strongly to destroy the presump- 
tion arising from recent possession.’6 

Possession Must Be Exclusive.—Guilt cannot be in- 
ferred from the mere fact of possession unless it is 
exclusive.” No inference of the guilt of any particu- 
lar person can arise from the mere finding of stolen 
goods in a house occupied by several; nor where it 
is shown that another person beside the defendant 
used the trunk in which the stolen articles were 
found ;” nor where tobacco was found in defendant’s 
warehouse, which contained tobacco of his own;™ nor 
where the hides of stolen cattle were found in defend- 
ant’s barn, which was open to all who wished to en- 
ter.5! We find it laid down in another case, however, 
that where a stolen horse was discovered to be in the 
possession of one charged with its larceny, although 
his possession was not exclusive, the jury might find 
him guilty on proof of that fact alone.®? And, further- 
more: “Where it is shown that several defendants 
were together when a larceny was committed, the sub- 
sequent finding of the stolen goods in the hands of one 
of them will] criminate all.” 

-Possession Must Be Unexplained.—The defendant 
must in all cases have the opportunity of explaining 
the suspicious possession. The general rule is that 
where a man in whose possession stolen prooperty is 
found, gives a reasonable account of how he came by 
it, the State must show his story to be false. It is 
admissible in such cases for the prosecution to show 
as a circumstance indicative of guilt that the accused 
has made different statements concerning the manner 
in which the possession was acquired.™ But no infer- 
ence of guilt can be drawn “from silence where a per- 
son is not bound to speak; nor from refusal to answer 
unauthorized questions touching the charge against 
him, which, under the circumstances, called for no 
reply.” 

“Tf the officer who makes the arrest asks him any 
questions touching the crime or the circumstances 
connected with it, the prisoner has the right to be 


23 Curlin v. State, 5S. W. Rep. 186. 

% State v. Rice, 83 N. C. 661. 

2% People v. McCallam, 9 N. E. Rep. 502. 

26 Jones v. Mississippi, 30 Miss. 653. 

27 People v. Hurley, 60 Cal. 74; State v. Rice, 88 N. OC. 
661; Com. v. Price, 21 Gratt. 847; 2 Greenl. on Ev., § 83. 

28 Cowen & Hill’s Notes to Phillips on Ev., 530; State v. 
Griffin, 32 N. W. Rep. 447. 

29 State v. Tilton, 18 N. W. Rep. 716. 

% State v. Smith, 2 Ired. (N. C.) 402. 

81 People v. Hurley, 60 Cal. 74, supra. 

82 State v. Pennyman, 26 N. W. Rep. 82. 

33 State v. Phelps, 48. W. Rep. 119. 

% 8 Greenl. on Ev., § 32, and cases cited. 

35 Nevada v. En, 10 Nev. 281. 





silent, or to assign the reason why he at that time de- 
clines to enter into explanations.’’ If he keeps silent 
or refuses to answer, “because he does not know the 
law, and had better say nothing, no inference from his 
silence or refusal can ve brought against him.’ 
Previous good character for honesty may be set up 
in a case of larceny.” It has been held in a number 
of cases that the presumption arising from possession 
alone, is completely removed by the good character of 
the prisoner.® But good character, of course, cuts no 
figure where there is satisfactory evidence of guilt.® 
w. 


% People v. Elster, 5 Crim. Law Mag. (Cal.) 687. 

37 Whart. Crim. Ev., § 67, and note; Taylor on Ev., 326. 

3 Cowen & Hill’s Notes to Phillips on Ev., 530; People 
v. Turell, 1 Wheeler (N. Y.), 34. 

39 Wagner v. State, 7 N. E. Rep. 896; Rollins v. State, 62 
Ind. 46; State v. Studgerland, 6 Crim. Law Mag. 686. 
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defendant after levy of an attachment does not vacate 
it. A judgment rendered by a court of general jurisdic- 
tion against a party after his death is valid until re- 
versed by an appropriate proceeding. Where, by delay 
of court, a party fails to obtain the judgment he is en- 
titled to till after the death of his adversary, the court 
should, upon application, render judgment as of a time 
when the adverse party was living.—Mitchell v. Schoon- 
over, 8. B. Oreg., April 16, 1888; 17 Pac. Rep. 867. 

2. ACCORD AND SATISFACTION. When one in good 
faith objects to a bill presented for payment and makes 
out a new bill for a reduced amount, which amount is 
received and such new bill receipted, this is a settle- 
ment of adisputed claim binding on both parties.— 
Union, etc. R. Co. v. Anderson, 8. C. Colo., April 27, 1888; 18 
Pac, Rep. %. 

8. AcTION—Judgment—Sister State. Where, in an 
action on a judgment of a sister State, the record shows 
that the court of that State had jurisdiction of the de- 
fendant by service of its process, a defense that the 
debt had been paid or that process had not been served 
is inadmissible.—Lance v. Dugan, 8. C. Penn., May 7, 
1888; 13 Atl. Rep. 942. 

4. ADVANCEMENT—Deed — Consideration. —— Circum- 
stances stated under which two deeds were held to be 
advancements by a father to his two sons, although 
one of the deeds specified a nominal Neremmgen ew and 
the other no consideration at all.—Jakolete v. tel. 
N. J. Ct. Chan., May 10, 1888; 13 Atl. Rep. 850. 

5. APPEAL—Abandonment. When a party per- 
fects an appeal and abandons it, he cannot appeal a 
— time.—Sch v. Sch , 8. C. Oreg., April 22, 

; 17 Pac. Rep. 864. 

Ys ‘Apenat—Aesignments of Error. —Assignments of 
error that it was error to allow the withdrawal of an 
answer to sustain a demurrer, etc., although followed 
by references to particular testimony on the record, 
are fatally defective under rules of court, unless they 
contain reasons why such decisions are held erroneous 
and citations of fact upon which the decisions were 
based.— Wood v. Frazier, 8. C. Tenn., April 25, 1888; 8S. 
W. Rep. 148. 

7. APPEAL—Assignment of Error. The orders and 
judgments of the district court in an action at law can- 
not be reviewed on appeal without an asssignment of 
errors.—Frazier v. Venon, 8. C. Wash. Ter., Jan. 25, 1888; 
17 Pac. Rep. 885. 

8. APPEAL—Bond. Under Pennsylvania statutes, 
a defendant must give bond for debt and costs if he 
takes an appeal from a judgment rendered for wages, 
and the same rule applies where the judgment is ren- 
dered for wages and for other debts.— Davenport v. Sear- 
Soss, 8. C. Penn., May 1, 1888; 13 Atl. Rep. 956. 


9. APPEAL—Briefs—Points Relied on. When the 
assignment of errors does not contain distinct specifi- 
cation of error, and the propositions in the brief are not 
numbered as the assignment is, as required by rules of 
court, the judgment will be affirmed.—New England, etc. 
Co. v. Chamberlain, 8. C. Tex., Feb. 28, 1888; 8 8. C. Rep. 
116. 


10. APPEAL—Dismissal of Intervenor. An order 
dismissing the petition of an intervenor is no ground 
of appeal for the defendant.— Mc Robbie v. Higginbotham, 
8. C. Colo., April 27, 1888; 18 Pac. Rep. 31. 


11. APPEAL—Failure to Appear. In acivil case, if 
the appellant fails to appear and files no brief the case 
will be affirmed without examination.— Tucker v. Con- 
stable, 8. C. Oreg., April 18, 1888; 17 Pac. Rep. 878. 


12. APPEAL—Filing Brief—Rule of Court. Appeal 
dismissed.on motion because appellant did not file and 
serve a brief as required by rule of court.—Fontain v. 
Leckie, 8. C. Wash. Ter., Jan. 4, 1888; 17 Pac. Rep. 883 

18. APPEAL—Immaterial Evidence—New Trial. ——— 
Where evidence immaterial and not calculated to mis- 
lead the jury is admitted against objection, but the 
court charges the jury not to regard it, and it does not 
seem to have misled the jury, a new trial will not be 






































granted for that reason.—Livingston v. Dunlap, S.C. N. 
Car., April 23, 1888; 6 S. E. Rep. 200. 

14. APPEAL—Jurisdiction—New Judgment. When 
judgment without notice is rendered against a party, 
who moves to vacate it, the supreme court can set it 
aside and render a new judgment on the ground that 
the party’s appearance gives it jurisdiction, under Mis- 
sissippi law.—Regby v. Hardy, 8. C. Miss., April 9, 1888; 4 
South. Rep. 114. 

15. APPEAL — Justice — Jurisdiction. Where, 
on an appeal from a justice of the peace, defendant in 
the appellate court pleads as a set-off a contract of 
which a justice has not jurisdiction, the appellate court 
acquires none.—Deihm v. Snell, 8.C. Penn., March 19, 
1888 ; 13 Atl. Rep. 283. 

16. APPEAL—Justice of the Peace—Trial de Novo. 
An appeal from a justice of the peace upon both law 
and fact brings up the case for a trial de novo, irrespect- 
ive of errors in the trial or judgment below.— Welter v. 
Nokken, 8. C. Minn., May 1, 1888; 37 N. W. Rep. 947. 

17.APPEAL—Justice of the Peace—Walver of Trial— 
Review. Where, on appeal from a justice of the 
peace, a trial on the merits is waived in the circuit 
court, the same rule should be applied in reviewing the 
sufficiency of the evidence to support the verdict as is 
applied in the supreme court.— West v. Vandenbrook, 8. 
C. Wis., April 17, 1888; 37 N. W. Rep. 882. 

18. APPEAL—Notice—Hearing. Under the appeal 
act (Laws Wask. Ter. 1883, p. 59), notice of appeal need 
not be given thirty days before the next term of the 
supreme court to entitle the appeal to be heard at that 
term.— Turner v. Saxon, 8. C. Wash. Ter., Jan. 80, 1888; 18 
Pac. Rep. 67. 

19. APPEAL—Order—Default. An appeal from an 
order refusing judgment on default and on the plead- 
ings is premature.—Clement v. Foster, 8S. C. N. Car., April 
16, 1888; 6 8. E. Rep. 186. 

20. APPEAL—Review—Evidence. An order deny- 
ing a new trial, asked for insufficiency of testimony and 
for newly-discovered evidence, will not be disturbed 
when there is a substantial conflict in the testimony 
and the new evidence is merely cumulative.—Crystal, 
etc. Co. v. McCaulay, 8. C. Cal., April 27, 1885; 17 Pac. Rep. 
924. 

21. APPEAL—Review—Exceptions. An exception 
that judgment was rendered upon facts found by the 
judge when there was no waiver of a jury trial will not 
be considered on appeal, when no exception was taken 
nor assigned as error in the record.—Patton v. Robertson, 
8. C. N. Car., April 16, 1888; 6S. E. Rep. 193. 


22. APPEAL—Review—Findings. When the issues 
are submitted to the jury without exceptions to the ev- 
idence or charge, the findings cannot be reversed, 
though the finding be in an action to create a resulting 
trust by parol out of an absolute conveyance.—Hemp- 
hill v. Hemphill, 8. C. N. Car., April 23, 1888; 6 S. E. Rep. 
201. 

23. APPEAL—Review— Reference. The report of 
the referee in the court below stands in place of a ver- 
dict, and will not be disturbed upon appeal.—Lucas v. 
Brockway, 8. C. Penn., March 19, 1888; 13 Atl. Rep. 285. 


24. APPEAL—Review — Sufficiency of Evidence. 
When there is some competent evidence to support the 
findings and verdict thereon, and the trial court has 
approved them, they are conclusive on appeal.—Gafford 
v. Hall, 8. C. Kan., April 7, 1888; 17 Pac. Rep. 851. 


2%. APPEAL—Review—Weight of Evidence. A case 
will not be reversed because there is some conflict 
about a material fact, ifthere is some evidence to sus- 
tain the finding, though the appellate court may con- 
sider the weight of evidence was with the plaintiff in 
error.—Harrington v. Stone, 8. C. Kan., April 7, 1888; 17 
Pac. Rep. 853. 

26. APPEAL—Review—Weight of Evidence. When 
the appellate court cannot say that upon any issue 
there is such absence of evidence as to warrant the 
conclusion that the verdict is not the result of an hon- 
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est and intelligent exercise of discretion, the verdict 
will not be disturbed.— Howes v. Aztell,8.C. Iowa, May 
11, 1888; 37 N. W. Rep. 974. 

27. APPEAL—Settling Statement—W aiver. When a 
party appears before a judge outside of his district to 
settle the facts of a case for appeal without objection, 
he waives such objection.—Marsh v. Wade, 8. C. Wash. 
Ter., Jan. 30, 1888; 17 Pac. Rep. 886. 

2%. APPEAL—Time—Demurrer. An appeal taken 
more than a year after the entry of the judgment will 
be dismissed. A ruling on a demurrer will be reviewed 
only on an appeal from the judgment, and not on an 
appeal from an order denying a new trial.—Heilbron v. 
Centerville, ctc. Co.,8. C. Cal., April 28, 1888; 17 Pac. Rep. 
982. 

29. ARBITRATION—A ward—Revocation. Where ar- 
bitrators have duly made an award and afterwards met 
to correct an irregularity, a notice of revocation then 
served upon them comes too late.—Buckwalter v. Rus- 
sell, 8. C. Penn., April 2, 1888; 13 Atl. Rep. 310. 

30. ASSIGNMENT—Chose in Action—Notice. Where 
a contractor verbally assigns a part of his claim due to 
him to a material man, and the owner has notice, such 
assignment is valid against a lien subsequently estab- 
lished against such claim by statutory proceedings.— 
Clark v. Gillespie, 8. C. Tex., April 20, 1888; 8S. W. Rep. 
121. 

31. ASSIGNMENT—I mpeachment—Proof. In a suit 
by an attaching creditor to set aside an assignment for 
the benefit of creditors as fraudulent, a statement 
made by the assignor prior to the assignment that his 
reason for making the assignment was that he could 
then get better terms from his creditors is admissible; 
80 are conversations with the assignor in presence of 
the asssignee shortly after the assignment.—Aazell v. 
Bank of Tipton, 8. C. Mo., May 7, 1888; 8S. W. Rep. 173. 

32. ASSAULT AND BATTERY — Rape — Evidence. In 
an action for assault and battery accompanied with 
ravishment, resulting in the birth of a child, plaintiff 
need not show that the assault amounted to rape, nor 
establish any fact by more than a preponderance of 
evidence.— Schenk v. Dunkelow, 8. C. Mich., April 27, 1888; 
87 N. W. Rep. 886. 

33. ASSUMPSIT—Money Had and Received. A re- 
ceived cattle to herd from other persons which he 
placed in B’s pasture. When the owners claimed their 
cattle, B claimed that certain money was dug him there- 
for from A, which the owners were forced to pay to get 
their cattle. Such payments were in excess of the 
amount due to B: Held,thatfor such excess A could 
sue B for money had and received.—Homire v. Rodgers, 
8. C. Iowa, May 11, 1888; 37 N. W. Rep. 972. 


34. ASSUMPSIT—Quantum Meruit—Interest. In an 
action for work done in grading a railroad, where the 
amount, character and value of the work and material 
are uncertain, and can only be ascertained by the ver- 
dict of a jury, plaintiff is not entitled to recover interest 
prior to verdict or judgment.—Coz v. McLaughlin, S. C. 
Cal., May 1, 1888; 18 Pac. Rep. 100. 

35. ATTACHMENT—Grounds — Evidence. When an 
attachment is issued on the ground that defendant had 
disposed of property with intent to defraud his cred- 
itors, evidence is admissible, that such property was 
exempt from execution, or was bought by defendant’s 
wife, who conveyed it to their son, though it remained 
in defendant’s possession.— Carver v. Chapell, 8. C. Mich., 
April 27, 1888; 37 N. W. Rep. 879. 

36. BANKS—Forged Check—Negligence of Depositor. 
B negotiated a loan fur A, presenting to him anote 
and mortgage executed by the borrower, who was un- 
known to A. A gave B his check, payable to the order 
of the borrower. It turned out that the note and mort- 
gage were forgeries: Held, that the bunk was liable to 
A for the amount paid out on the check, whereon B had 
forged the borrower’s name.—Brizen v. Dessert N. Bank, 
8. C. Utah, Feb. 18, 1888; 18 Pac. Rep. 43. 

37. BASTARDY — Jurisdiction. The county judge 
has jurisdiction in proceedings, under ch. 87, Comp. 






































Stat., entitled “Illegitimate Children.”’—Ingram v. State, 
8. C. Neb., April 25, 1888; 37 N. W. Rep. 943. 

38. BILLS AND NOTES—Accommodation Indorser. 
Where plaintiff, having received a note indorsed by de- 
fendant, indorsed it over, and subsequently paid it, the 
defendant is liable to him for the amount paid, though 
plaintiff had collateral security from the maker for 
money previously advanced, and knew, when he re- 
ceived the note, that defendant was an accommodation 
indorser.—Lecke v. Hancock, 8. C. Cal., April 30, 1888; 17 
Pac. Rep. 987. 

39. BILLS AND NoTES— Burden of Proof—Waiver of 
Error. In asuit ona promissory note, claimed to 
have been transferred before maturity without notice 
of any defenses thereto, itis error to charge that the 
burden is on the plaintiff to establish such facts. When 
no exception thereto is saved, an error in an instruction 
is waived.—Gaford v. Hall, 8. C. Kan., April 7, 1888; 17 
Pac. Rep. 851. 

40. BILLS AND NotEs—Consideration — Composition. 
When a creditor has made a composition with his 
creditors, whereby each was to accept a part in satis- 
faction and execute a release for the balance, which 
agreement has been fully carried out, the unpaid part 
of such a debt is not sufficient consideration for a new 
note made afterwards.— Rasmussen v. State N. Bank, 8. C. 
Colo., April 27, 1888; 18 Pac. Rep. 28. 


41. BILLS AND NOTES — Indorsement—Laches. A 
indorsed negotiable certificates of the board of public 
works of the District of Columbiain blank and delivered 
them to B to secure a debt. Learning that B had ab- 
sconded, he notified the officers of the board and pro- 
tested against their payment. The board was abolished. 
Commissioners were appointed instead, who, after giv- 
ing public notice, examined all claims, among others 
these warrants presented by other parties, and allowed 
them, A-not appearing: Held, that A could not recover 
from the district.— Gleason v. District of Columbia, U. 8.8. 
C., April 23, 1888; 8S. C. Rep. 1118. 

42. BILLS AND NOTES — Trusts — Notice. A note 
payable to trustees, secured by deed of trust, was, by 
them, indorsed to their successor in the trust estate, 
who, after its maturity, pledged the note and deed of 
trust to secure his private debt: Held, that the pledgee 
was chargeable with notice of the trust and was liable 
for conversion.— Turner v. Hoyle, 8. C. Mo., May 7, 1888; 8 
8. W. Rep. 157. 

43. BOUNDARIES. Where the purchaser of part of 
a tract of land and the owner of the remainder agree 
upon a boundary line between their tracts, that line is 
conclusive upon both of them, although it does not 
agree with the line specified in the purchaser’s deed.— 
Culbertson v. Duncan, 8. C. Penn., May 7, 1888; 13 Atl. Rep. 
966. 

44. BOUNDARIES—Recognition. When a boundary 
being in dispute, the owners locate a boundary line, 
which is acquiesced in for a long time and recognized 
by permanent improvements, it is binding on the par- 
ties without an express agreement.—Pickett v. Nelson, 8. 
C. Wis., April 17, 1888; 37 N. W. Rep. 836. 

45. CARRIERS — Connecting Lines — Contract. A 
carrier, receiving freight by agrrement with a connect- 
ing line, is only liable for damages occurring on its line, 
and is entitled to the benefit of all limitations of lia- 
bility made by contract with the consignor.—St. Louis, 
etc. R. Co. v. Weakly, 8. C. Ark., April 14, 1888; 8 8. W. Rep. 
134. 

46. CARRIERS—Liability for Loss—Notice. Where 
there is a shortage in a package of money delivered by 
an express company, and the claim is made on the com- 
pany therefor so soon after the discovery as was rea- 
sonably possible, a condition in the receipt, that any 
claim must be made within thirty days from date of re- 
ceipt, is not binding.—Glenn v. Southern Ex. Co., 8. C. 
Tenn., May 5, 1888; 8S. W. Rep. 152. 

47. CARRIER—Negligence. A railroad company is 
not responsible if it limits its liability to the results of 
gross negligence, and the plaintiff's evidence fails to 






































16 THE CENTRAL LAW JOURNAL. 


No. 1. 








show such negligence.—Pennsylvania, etc. Co. v. Riordon, 
8. C. Penn., April 2, 1888; 13 Atl. Rep. 324. 

48. CARRIERS—Receivers—Boycotting A receiver 
appointed by the court to manage a railroad is acommon 
carrier, and must receive from and deliver to connect- 
ing roads loaded or unloaded cars, though by so doing 
his own road becomes involved in a strike by locomo- 
tive engineers. The court will not allow receivers nor 
the brotherhood of engineers to interfere with such 
road.— Beers v. Wabash, etc. R. Co., U. 8. C.C. (Ill.), March 
14, 1888; 34 Fed. Rep. 244. 

49. CHARITY — School — Reverter — Corporation. 
Where a gift is made to an association for school pur- 
poses, and the association afterwards obtains a charter 
which it allows to lapse, the property, after the expira- 
tion of the charter, reverts in the association and does 
not revert to the giver.— Bates v. Palmetto, etc. Co.,8.C.8. 
Car., April 17, 1888; 6 8. E. Rep. 327. 

50. CLAIMs—United States—Set-off. In an action 
by the State of Louisiana to recover from the United 
States money due it, under acts of congress of Feb. 20, 
1811, and Sept. 28, 1850, and March 2, 1855, the defendant 
can set off a claim for interest on Indian trust bonds 
issued by the State. Such suit must be filed, under Rev. 
Stat. U. S., § 1069, within six years after the claim ac- 
erued.— U. S. v. Louisiana, U.S. 8. C., April 23, 1888; 8 S. 
C. Rep. 1047. 

51. CONSTITUTIONAL Law — Practicing Medicine. 
The act enacting that no one shall practice medicine 
without being a graduate, unless he has practiced for 
five years in Michigan when the act takes effect, is con- 
stitutional.—People v. Phippin, 8. C. Mich., April 27, 1888; 
37 N. W. Rep. 888. 

52. CONSTITUTIONAL LAW — Statute. The act of 
Pennsylvania May 23, 1874, is unconstitutional because 
it conflicts with that article of the constitution which 
prohibits local and special acts.—City of Reading v. 
Savage, 8. C. Penn., April 30, 1888; 13 Atl. Rep. 919. 

58. CONSTITUTIONAL Law — Statute. Construction 
of statute of Pennsylvania June 25, 1885 (P. L. 170), rela- 
tive to turnpike roads. The statute held unconstitu- 
tional because it relates to more than one subject.—In 
re Carbondale, etc. Co. v. Road, 8. C. Penn., April 30, 1888; 
13 Atl. Rep. 913. 

54. CONSTITUTIONAL Law—Statute—Cruelty to Animals. 
The statute of Maine, which authorizes the society 
for the prevention of cruelty to animals to destroy an 
animal without notice to its owner, is. unconstitutional. 
—King v. Hayes, 8. J. C. Me., Feb. 23, 1888; 13 Atl. Rep. 882. 

55. CONSTITUTIONAL LAW—Trial by Jury. The act 
which provides for trials in city superior courts by six 
jurors, requiring the party demanding twelve jurors to 
pay the additional expense, is constitutional.—Conners 
v. Burlington, etc. R. Co., 8. C. lowa, May 10, 1888; 37 N. W. 
Rep. 966. 

56. CONTEMPT — Appeal — Review. The supreme 
court will not interfere with inferior courts in cases of 
contempt, when such courts exercise a jurisdiction 
vested in them, when the decree was a proper exercise 
of judicial power and its disobedience was punishable 
as a contempt.— State v. Houston, 8. C. La., April 16, 1888; 
4 South. Rep. 131. 

57. CONTRACT — Agent. Where a person borrows 
money from a corporation of which he is a stockholder, 
and it is agreed that the money shall be paid to another 
member acting as agent and applied to buying of lumber 
for the building of a house, and the agent claims that 
part of the money shall be applied to the payment of a 
debt due to him by the borrower, such claim cannot be 
sustained.— Bennett v. Merchantsville, etc. Co., N. J. Ct. 
Chan., May 10, 1888; 13 Atl. Rep. 852. 

58. CONTRACTS—Interpretation—Acts of Parties.—— 
When a contract between two railroad companies 
operating a joint line does not expressly state how cars 
are to be supplied therefor, the fact that one company 
for several years thereafter paid the other for the use 
of its cars, will be held to be the construction of the 
contract by the parties, and the court will enforce such 






































payment as part of the contract.—Central T. Co. v. 
Wabash, etc. R. Co.,U.8.C. C. (Mo.), March 19, 1888; 34 
Fed. Rep. 254. 

59. CONTRACT—Interpretation—Inspection. A con- 
tract for the sale of good and merchantable cattle calls 
for cattle merchantable and inherently sound. Whena 
purchaser inspects cattle before their delivery, he is 
estopped, so far as visible defects are concerned, from 
setting up that they are not such cattle as the seller 
agreed to deliver.—Parks v. O’ Connor, 8. C. Tex., March 
27, 1888; 8S. W. Rep. 104. 

60. CONTRACTS—Performance — Evidence.—— The par- 
ties to a written contract may extend the time of per- 
formance by parol circumstances stated, which are held 
to be sufficient evidence of such extension.—Locust, etc., 
Co. v. Yorgey, 8. C. Penn., May 7, 1888; 18 Atl. Rep. 956. 

61. CONTRACT—Pleading. A contract that stated, 
“That in consideration of the payment of the sum of 
$500, the receipt of which is hereby acknowledged,” 
plaintiff granted the right to use a patent to defendant: 
Held, that this contract did not show any obligation on 
the defendant to pay the $500.—Grist v. Mundell, 8. C. 
Penn., Aprii 2, 1888; 13 Atl, Rep. 319. 

62. CONTRACT—Trust—W aiver. Where property is 
conveyed in trust to a party, forthe purpose of being 
sold, and the proceeds to be applied to certain specified 
purposes, the trustee does not waive her right of sell- 
ing by her letters asking the advice of the grantor.— 
Appeal of Neilson, 8. DS. Penn., May 7, 1888; 13 Atl. Rep. 943. 

63. CORPORATIONS — Motions against — Venue. A 
corporation organized under Oregon laws, must be sued 
in the county where it has its principal office or place 
of business, or in the county where the cause of action 
arose.—Halgate v. Oregon P. R. R.,8 C. Oreg., March 7, 
1888; 17 Pac. Rep. 859. 

64. CORPORATIONS—Assessments—Injunction.-—An in- 
junction will not be granted to restrain the sale of stock 
of a corporation for delinquent assessments, because 
notice has not been published for fifteen days prior to 
the sale as required by law, unless the complaint con- 
tains an offer to pay the assessments.—Burnham v. San 
Francisco F. M. Co., 8. C. Cal., April 30, 1888; 17 Pac. Rep. 
939. 

65. CORPORATIONS—Consolidation—Suit.——On motion 
to dismiss a bill filed by a corporation subsequently 
consolidated, and a motion to substitute the consoli- 
dated corporation, the latter motion should prevail, un- 
der the New York law, where the corporation was or- 
ganized.—Edison E. L. Co. v. Westinghouse, U. 8. C. C. (N. 
J.), Jan. 10, 1888; 34 Fed. Rep. 232. 

66. CORPORATIONS—Forfeiture—Quo Warranto.—Un- 
der California law, the people may maintain an action at 
the relation of the attorney general to forfeit the fran- 
chises of a railroad corporation.—People v. Stanford, 8. 
C. Cal., April 30, 1888; 18 Pac. Rep. 85. 

67. CORPORATIONS—Sale of Business.——The majority 
of a co-operative association may sell the property and 
business, and, even if the sale is voidable by the remain- 
der, one of those participating cannot avoid the con- 
tract which has been ratified by the acquiescence of 
other’stockholders.— Berry v. Broach, 8. C. Miss., April 9, 
1888; 4 South. Rep. 117. 

68. CORPORATIONS—Stock holders—Remedies.——W hen 
a stockholder fails to pay an assessment lawfully made, 
allegations that the corporation refused to show plaint- 
iff its bills and vouchers, that itis a worthless concern, 
and desires to get plaintiff’s stock for the assessment, 
are no ground for the appointment of a receiver to wind 
it up, or for granting an injunction to restrain the sale.— 
Burnham v. San Francisco F. M. Co.,8. C. Cal.. April 30, 
1888; 17 Pac. Rep. 940. 

69. CORPORATIONS — Officers — Combinations — Third 
Parties. The assignee of the rights at law and equity 
of acorporation against its officers, who-by combina- 
tion with outsiders have succeeded in wrecking it and 
appropriating its property, has no standing in a court 
of equity against such trustees, in the absence of allega- 
tion and proof that he is a creditor or stockholder of 
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each corporation.—Hoffman v. Bullock, U. 8. C. C. (N. Y.), 
March 16, 1888; 24 Fed. Rep. 248. 

70. Costs—Taxation—Review on Appeal. Items 
claimed as disbursements must be itemized and verified, 
and objections thereto must be to each item separately 
and clearly stated. Such objections cannot be considered 
on appeal, unless made in the time allowed before the 
taxing officer.— Walker v. Goldsmith, 8. C. Oreg., March 21, 
1888; 17 Pac. Rep. 865. 

71. CouUNTIES—Allowance of Claim. The clerk is 
justified in refusing to issue a warrant for aclaim al- 
lowed by the board of supervisors of a county, when 
the order fails to state the names of the parties and 
the section of the law as required.—Land v. Allen, 8. C. 
Miss., April 16, 1888; 4 South. Rep. 117. 

72. CourTs—Jurisdiction—Suit Against Officer. A 
federal court, out of which an attachment writ has is- 
sued and served, has authority to grant permission to 
proceed in a State court by repevin against the marshal 
who executed the writ.— Weil v. Smith, 8. C. Colo., April 
27, 1888; 18 Pac. Rep. 30. 

73. CRIMINAL LAW—Appeal by State. Under the 
law, Washington territory has no right of review of a 
criminal trial, when the jury under instructions return 
a verdict of not guilty because of the insufficiency of 
the indictment.— Ter. v. Hin Lee, 8.C. Wash. Ter., Jan. 25, 
1888; 17 Pac. Rep. 884. 

74. CRIMINAL LAW — Challenges — Jurors. Under 
North Carolina law,in acase not capital, the defend- 
ant has only four peremptory challengés. A tales juror 
must have paid taxes as required of a regular juror to 
render him eligible.—State v. Hargrave, 8. C. N. Car., 
April 16, 1888; 6S. E. Rep. 185. 

75. CRIMINAL Law—Continuance— Absence of Wit- 
ness. Defendant in a criminal case is not entitled 
to a continuance on account of the absence of a mate- 
rial witness, when the affidavit shows that process was 
issued, but does not show that it was placed in the 
hands of an officer for service.—Unsel v. Com., Ky. Ct. 
App., April 28, 1888; 8S. W. Rep. 144. 


76. CRIMINAL LAaw—Former Acquittal—Conviction of 
Another Offense. Upon indictment for burglary, a 
conviction of larceny is a nullity. In such case the jury 
should be sent back for further deliberation, but if dis- 
charged with defendant’s consent, he is not thereby 
put in jeopardy.—People v. Curtis, 8. C. Cal., May 1, 1888; 
17 Pac. Rep. 941. 

77. CRIMINAL LAw—Inculpating Acts—Statements.— 
If itis material for a party to prove an act of another 
party as tending to inculpate him, the other party may 
show what words accompanied the act, though they 
may tend to exculpate him.—People v. Shepard, 8. C. 
Mich., April 27, 1888; 37 N. W. Rep. 925. 


78. CRIMINAL LAw—Impeachments—Particular Facts. 
In a trial for obtaining goods by fraud, testimony 
by a witness as to fraudulent acts wholly collateral to 
the issue, though offered in disparagement of the de- 
fendant’s credibility as a witness, is inadmissible.—State 
v. Bullard, 8. C. N. Car.. April 16, 1888; 68. E. Rep. 191. 


79. CRIMINAL LAw—Larceny—Attempt to Commit.— 
One caught in the act of opening a cash drawer for the 
purpose of stealing money, is guilty of an attempt to 
commit larceny, though there was no money in the 
drawer at the time.—Clark v. State, 8. C. Tenn., April —, 
1888; 8S. W. Rep. 145. 

80. CRIMINAL Law—Returning Indictment—Record.— 
It is error to try a defendant on an indictment, which 
was not returned in open court, and this can only be 
shown by the record.—Thornell v. People, 8. C. Colo., 
April 27, 1888; 17 Pac. Rep. 904. 

81. CRIMINAL LAw—Warrant. A warrant against 
a named person and another, who was unknown to the 
prosecutor who made the affidavit, sufficiently describes 
that other person, to justify his arrest under the war- 
rant.—Ard v. State, 8.C.Ind., March 27, 1888; 16 N. E. Rep. 
564. 

82. Customs DUTIES—Non-Enumerated articles—Ques 
































tion for Jury. In an action for excessive customs 
duties collected on non- enumerated articles, when such 
articles resembled more than one enumerated article, 
itis a question for the jury to decide to which class 
they properly belong for assessment of customs.—New- 
man v. Miller, U, 8. 8. C., May 14, 1888; 8 8. C. Rep. 
1090. 

83. CUusTOMS DUTIES—Overpayment—Bond. In an 
action to recover an excess of duties on importation 
valued in depreciated foreign currency, when it apears 
that a bond was given for the production of the consu- 
lar certificate of its valuation in Spanish or United 
States silver dollars, the plaintiff cannot recover if he 
fails to show that such certificate was produced within 
the time prescribed in said bond.—Cousinery v. Schell, 
U. 8. C. C. (N. Y.), Dec. 21, 1887; 34 Fed. Rep. 272. 

&. CUSTOMS DUTIES — Tissue Paper. Tissue pa- 
per for making letter press copies of written matter is 
subject to a 35 percent. ad valorem.—Lawrence v. Meritt, 
U. 8. C. C., April 24, 1888; 8 S. C. Rep. 1099. 


8. DEATH BY WRONGFUL ACT—Damages—Pain—Jury. 
A death by drowning in stagant or muddy water, 
is sufficient to justify a verdict that the deceased suf- 
fered pain. The testimony of jurorsis not admissible 
to show that the amount of the verdict was arrived at 
by an average.—Clark v. Manchester, 8. C. N. H., March 
16, 1888; 13 Atl. Rep. 867. 

86. DEDICATION — In Pais — Estoppel. A by parol 
dedicated his undivided interest in certain land to pub- 
lic use fora court housesite. His co-tenant, the county, 
accepted the dedication, and proceeded to erect a court 
house: Held, that A was estopped to deny the validity 
of the dedication.——Forney v. Calhoun County, 8. C. Ala., 
May 4, 1888; 4 South. Rep. 153. 

87. DEED—Delivery. To establish the delivery of 
a deed, there must be an intention on the part of both 
parties that there should bea delivery, and this must 
be proved by the words or acts, or both.—Hill v. Mc- 
Nichol, 8. J. C. Me., Feb. 27, 1888; 13 Atl. Rep. 883. 


88 DEED—Delivery—Proof. ‘Where a deed was not 
recorded till after the death of the grantor, and both 
grantor and grantee had made declarations inconsist- 
ent with its delivery, the presumption of delivery aris- 
ing from possession is not supported by the mere fact 
that the grantee received by mail an envelope, ad- 
dressed in his own handwriting, in which the deed was 
contained when filed for record.—Scott v. Scott, 8. C. Mo., 
May 7, 1888; 8S. W. Rep. 161. 

89. DEED—Lease. Circumstances stated under 
which a deed conveying land which was under a lease 
was held to take effect upon the expiration of the lease 
and to vest a fee-simple title in the grantee.—Appeal of 
Green, 8. C. Penn., May 7, 1888; 13 Atl. Rep. 972. 


90. DESCENT AND DISTRIBUTION — Dower — Widow — 
Statute. Construction of New Hampshire statutes 
relative to the rights of a widow to dower and to a dis- 
tributive share of an estate.—Colly v. Cate, 8.C. N. H., 
March 16, 1888; 13 Atl. Rep. 864; 6 N. Eng. Rep. 203. 


91. DircH—Surface Water—Railroads. The rule in 
Hoganson Vv. Railway Co., 3k Minn. 224, followed, in re- 
spect to the right of one land owner to gather surface 
water on his own land and by means of ditches turn it 
upon another’s land.—Olson v. St. Paul, etc. R. Co., 8. C. 
Minn., May 14, 1888; 37 N. W. Rep. 953. 

92. DivoRcE—Failure to Enter Decree—Entry Nunc 
Pro Tunc. An order that a decree of divorce be en- 
tered does not divorce the parties and validate a subse- 
quent marriage by one of them when the decree is 
never entered. After the death of the latter the decree 
cannot be entered nunc pro tunc so as to make the 
divorce and subsequent marriage valid as against the 
heirs of the other party.—Jn re Cook’s Estate, 8. C. Cal., 
April 26, 1888; 17 Pac. Rep. 923. 

93. EJECTMENT—Amendment—New Parties. —— When 
an amendment to a partition in ejectment substitutes 
other persons as lessors in lieu of the original lessor, it 
states a separate cause of action as of the date of the 
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amendment.—Jones v. Johnson, 8. C. Ga., May 2, 1888; 6 8. 
E. Rep. 181. 

94, EJECTMENT—New Trial—Execution Purchaser.—- 
Under Michigan laws, a purchaser at execution sale in 
ejectment takes title with notice that it may be vacated 
if, within three years after its rendition, the judgment 
is set aside on motion of the losing par'ty.—Cook v. Judge 
of Circuit Court, 8. C. Mich., April 27, 1888; 37 N. W. Rep. 
906. 


95. EMINENT DOMAIN — Deed by Guardian — Constitu- 
tional Law. General railroad act, May 20, 1861, as 
amended April 27, 1863, authorizing a guardian to con- 
vey his ward’s land to a railroad when it is necessary 
for its purposes, after the examination and approval of 
his deed by the probate judge, is constitutional.—Hodg- 
don v. Southern Pac. R. Co.,8.C. Cal., April 27, 1888; 17 
Pac. Rep. 928. 

96. EMINENT DOMAIN—Measure of Damages. In 
estimating the damuges for land taken by eminent do- 
main by a railroad, it is competent to show that the 
land taken was limestone land, but evidence cannot be 
given of the value of the stone underneath the railroad. 
—Reading, etc. Co. v. Balthaser, 8. C. Penn., April 2, 1888; 
13 Atl. Rep. 294. 

97. EMINENT DOMAIN—Measure of Damages. Cir- 
cumstances stated under which a plaintiff suing for 
damages for land taken by a railroad company by right 
of eminent domain was held to be entitled to recover 
no more than the value of the land so taken.—Potts v. 
Pennsylvania, etc. Co.,8.C. Penn., March 19, 1888; 13 Atl. 
Rep. 2¥1. 

98. EMINENT DOMAIN—Petition — Averments. In 
proceedings to condemn lands for railroads, under 
Michigan laws, the allegation in the petition of the in- 
ability to acquire the title by reason of the exorbitant 
price asked is jurisdictional, and it is error to exclude 
evidence offered by respondents as to the value of the 
land.— Weiden v. Grand Rapids, etc. Co., 8. C. Mich., April 
20, 1888; 37 N. W. Rep. 872. 

99. Equiry—Decree—Modification. Where a de- 
cree finds a contract regarding various loans by de- 
fendant and directs an accounting, a motion to modify 
the decree so as to except certain loans will be denied, 
although an appeal has been allowed, since the decree, 
if interlocutory, can be corrected on the coming in of 
the master’s report, and, if final, by the supreme court. 
—Henry v. Travelers’ Ins. Co., U. 8. C. C. (Colo.), March 
19, 1888; 34 Fed. Rep. 258. 

100. Equiry—Municipal Aid—Creditor of Beneficiary. 
—Equity may, at the suit of a judgment creditor, com- 
pel a railroad to assign to the former its rights against 
a county which has subscribed to its stock, but cannot 
compel the county to issue its subscription bonds to 
complainant.—Smith v. Bourbon County, U. 8.8. C., April 
23, 1888; 8S. C. Rep. 1043. 

101. Equiry—Practice—Bill and Answer. In equity 
practice, an answer not sworn to,is not evidence after 
replication filed. Plaintiff may, in such case, waive 
replication and set the case for hearing upon bill and 
answer.—Dascomb v. Marston, 8. J.C. Me., March 2, 1888; 
18 Atl. Rep. 888. 

102. Equiry—Rehearing. An application for a re- 
hearing must be denied where it is based solely on evi- 
dence already before the court and passed upon ad- 
versely to applicant on rehearing before another judge, 
and no manifest error is shown.— Rogers v. Riessner, U.S. 
©. C. (N. Y.), March 27, 1888; 34 Fed. Rep. 270. 

1038. Equiry—Specific Performance — Damages. 
When, on a bill for specific performance, only a case 
for damages for breach of stipulation is made out, the 
bill should be dismissed without prejudice to an action 
at law on the same cause of action.—Zeringuev. Texas, 
etc. R. Co., U. 8. C. C. (La.), March 10, 1888; 34 Fed. Rep. 
239. 

14. Equity — Trust — Resulting Trust. Where 
agents take a lease for their principal and pay the rent 
during his life-time, and refuse to assign the lease after 
his death, equity will establish a resulting trust in hig 
































favor.—Plant v. Plant, N. J. Ct. Chan., May 16, 1888; 13 
Atl. Rep. 849. 

105. ErRoR—Writ of—Summons—Jurisdiction.—— In 
the absence of the issuance and service of summons in 
error, or a general appearance by defendant in error, 
under Nebraska law,the supreme court acquires no 
jurisdiction upon petition in error from the district 
court.— Wiley v. Neal, 8.C. Neb., April 12, 1888; 37 N. W. 
Rep. 926. 

106. EVIDENCE. Where the evidence of a defend- 
ant is directly contradicted by that of the plaintiff, 
which is sustained by the defendant’s indorsement of & 
note, the plaintiff must prevail.—Braithwait v. Renshaw, 
8. C. Penn., April 2, 1888; 13 Atl. Rep. 319. 

107. EvVIDENCE—Bill of Sale — Execution. Upon 
trial of the right to property seized upon execution, the 
bill of sale upon which claimant bases his title is ad- 
missible in evidence, though there is evidence tending 
to show that it is fraudulent as to the plaintiff, no fraud 
appearing on its face.—Hill v. Rutledge, 8. C. Ala., Dec. 8, 
1887 ; 4 South. Rep. 135. 

108. EVIDENCE— Deceased Party. In an action 
against the surety on a bond the declarations of the 
deceased obligor are hearsay evidence, and are not ad- 
missible to charge the surety.—Hodnett’s, etc. v. Pace’s, 
etc., 8. C. App., Va., May 3, 1888; 6 S. E. Rep. 217. 

1¢2. EVIDENCE—Declarations of Party. In a suit 
by attachment of corn, alleged to have been fraudu- 
lently sold by A to B,the declarations of B that he 
bought it from A are not admissible in B’s favor.—Bar- 
ber v. Kinard, 8. C. Miss., April 16, 1888; 4 South. Rep. 120. 


110. EVIDENCE—Handvwriting. Where there is a 
question of handwriting, it may be proved by compari- 
son with other handwriting of the same party, whether 
such latter handwriting be in its matter pertinent to 
the question in issue or not.—State v. Thompson, 8. J. OC. 
Me., Feb. 20, 1888; 13 Atl. Rep. 892. 


112. EVIDENCE—Number of Witnesses. The rule 
that a majority of equally credible witnesses ought to 
prevail does not obtain in Wisconsin.—Shekey v. Eld- 
redge, 8. C. Wis., April 17, 1888; 37 N. W. Rep. 820. 


112. EVIDENCE—Opinion. One who testifies that 
he bought a beer cooler and had it four years is com- 
petent to express an opinion as to its value.—Betz v. 
Hummell, 8. C. Penn., May 7, 1888; 13 Atl]. Rep. 938. 

113. EvVIDENCE—Parol—Varying Written Contract.— 
In an action on a note and a written lease for the re- 
covery of money, defendant cannot prove at the trial 
that at the time the note and lease were made, plaintiff 
agreed to take from defendant such goods and hay and 
grain as he had left at the expiration of the lease.— 
Hindman v. Edgar, 8. C. Oreg., March 12, 1888; 17 Pac. 
Rep. 862. 

114. EvIDENCE—Parol Evidence—Bill of Parcels. 
A written instrument stating that the party had for $300 
sold certain specified property to another person is a 
bill of parcels and not a bill of sale, and is open to 
parol evidence to show the real intent of the parties.— 
Grant v. Frost, 8. J. C. Me., Feb. 21, 1888; 13 Atl. Rep. 881. 

115. EVIDENCE—Possession—Admissions. Admis- 
sions about the land in controversy after the speaker 
has conv °d awaythe property are not admissible 
against his yrantee.— Towner v. Thompson, 8. C. Ga., May 
4, 1888; 6S. E. Rep. 184. 

116. EVIDENCE—Sufficiency—Negligence. In a suit 
for causing the death of plaintiff’s intestate by a col- 
lision between two of defendant’s boats, it is error to 
direct a verdict for the plaintiff when the only evidence 
is that a witness saw the body of the deceased at Ston- 
ington, the end of the route, two days after the col- 
lision.— Providence, etc. Co. v. Clare, U. 8.8.C., May 17, 
1888; 8S. C. Rep. 1094. 

117. EVIDENCE—Varying Writing—Mode of Payment.— 
In an action to compel a county to receive its warrants 
in payment of a judgment, all debts due a county being 
by law payable in its warrants, the county cannot show 
by parol an agreement to pay the judgment in money, 
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when neither the note on which judgment was ob- 
tained nor the judgment specify the medium in which 
it is to be paid.— Richie v. Frazer, 8. C. Ark., April 14, 1888; 
88. W. Rep. 143. 

118. EXECUTION — Affidavit — Sale — Statute. Con- 
struction of Pennsylvania statutes relative to the dis- 
tribution of the proceeds of an execution sale. When 
an issue may be formd asto the conflicting claims of 
creditors, and what is a sufficient affidavit to authorize 
such an issue.—Appeal of Schwartz, 8. C. Penn., April 2, 
1888; 13 Atl. Rep. 302. 

119. EXECUTION—Motion to Quash—Appeal. Ona 
motion to quash an execution issued on a judgment 
from which defendant might have appealed, the court 
will not consider questions which would have been 
proper and pertinent upon such an appeal.—Union Nat. 
Bank v. Shriver, Md. Ct. App., March 14, 1888; 13 Ati. Rep. 
332. 

120. EXECUTIONS—Demand not Due—Allowance. 
Under Missouri law, the court should, on allowing a 
claim against an estate founded on a note not yet due, 
if the parties do not agree to a rebate, classify the de- 
mand, and order that no execution shall issue till after 
the maturity of the note.—Cassatt v. Vogel, 8. C. Mo., May 
7, 1888; 8S. W. Rep. 169. 


121. EXECUTIONS — Investments — Foreign Corpora- 
tions. An investment of trust funds by a New York 
administrator with the will annexed in mortgage bonds 
of a Pennsylvania corporation, made without order of 
court, is not good as against New York beneficiaries, 
and if such bonds prove tojbe worthless the adminis- 
trator is liable for the loss.—Cook v. Cook, U. 8. C. C. (N. 
Y.), March 17, 1888; 34 Fed. Rep. 249. 


122. EXECUTORS AND ADMINISTRATORS. Circum- 
stances stated under which the court held that a claim 
for $13.00 made against an estate by a person whose ve- 
racity was discredited by competent testimony should 
not be allowed.--Appeal of Thompson, 8. C. Penn., May 7, 
1888; 13 Atl. Rep. 952. 


123. EXECUTOR AND ADMINISTRATOR—Accounting—Set- 
tlement.—A bill to surcharge the account of an execu- 
tor after its settlement, will be dismissed if it appears 
that the executor had a full settlement of his debt with 
the testator in his life-time, that the complainant had 
notice of that fact, was present at the executor’s final 
settlement and made no objection.— Appeal of Dull, 8. C. 
Penn., May 7, 1888; 13 Atl. Rep. 961. 


1%. EXEMPTIONS—Milch Cow. Under Georgia law, 
a milch cow of a debtor is not exaempt as “ provisions,’’ 
under Code Ga., § 5212.— Wilson v. McMillan, 8. C. Ga., 
May 4, 1888; 6 8. E. Rep. 182. 

125. EXEMPTION—Setting Apart. Construction of 
Pennsylvania statutes relative to exemption of personal 
and real property, the effect of appraisement and pro- 
ceedings thereon.—Appeal of Imhof, 8. C. Penn., March 
19, 1888; 13 Atl. Rep. 279. 


126. FEDERAL QUESION — Payment of Taxes. A 
tendered a county treasurer coupons from State bonds 
in payment of taxes, and upon a refusal to receive 
them paid his taxes under protest. He then suedin a 
State court to recover the money so paid under act 8. C. 
Dec. 24, 1878, and the State court decided that his case 
did not come under that act: Held, thatthere was no 
federal question involved.—De Laussure v. Geiliard, U.S. 
8. C., April 30, 1888; 8S. C. Rep. 1053. 


127. FRAUDS, STATUTE OF—Debt of Another—Promise. 
——A, with B’s consent, purchased logs from C, and 
agreed, when he sold the logs, to pay Ba debt which C 
owed him: Held, that the promise was not within the 
statute of frauds.—Silsby v. Frost, 5. C. Wash. Ter., Jan., 
21, 1888; 17 Pac. Rep. 887. 

128. FRAUDS, STATUTE OF — Sale of Chattels — Memo- 
randa. A being indebted to B, transferred some 
merchandise to him, the amount being credited on his 
debt. A retained the goods, but gave a written receipt 
acknowledging that he retained them subject to B’s 
order: Held,a valid sale under Wisconsin law.—Norwe- 
































gian P. Co. v. Hauthorn, 8.C. Wis., April 17, 1888; 37 N. W. 
Rep. 825. 

129. FRAUDS, STATUTE OF—Sale of Goods—Receipt and 
Acceptance. The evidence of an acceptance and 
receipt of a part of the property, under an agreement 
for the sale of personal property when no part of the 
price was paid at the time of making it, may be suffi- 
cient to answer the requirements of the statute of 
frauds.—Meyer v. Thompson, 8. C. Oreg., April 16, 1888; 18 
Pac. Rep. 16. 

130, FRAUDULENT CONVEYANCE — Change of Posses- 
sion. Where a sale of chattels is made and the bill 
of sale executed, and a mere formal delivery ot posses- 
sion to the vendee made and the chattels remains in 
possession of the vendor, under a lease thereof, such 
sale a matter of law is fraudulent as to creditors.— Betz 
v. Franz, 8. C. Penn., May 7, 1888; 13 Atl. Rep. 940. 

131. FRAUDULENT CONVEYANCES—Death of Grantor— 
Grantee Creditors having general judgments 
against a debtor cannot issue executions thereon after 
his death, and when his estate proves insolvent they 
need not proceed further at law to entitle them to equi- 
table relief as against his fraudulent grantee.—Lyons v. 
Murray, 8. C. Mo., May 7. 1888; 8S. W. Rep. 170. 

132. FRAUDULENT CONVEYANCES—Husband and Wife. 
When a conveyance from a husband to his wife is 
attached as a fraud on his then existing creditors, the 
burden of proving a consideration proportionate to the 
value of the land conveyed is on the grantee, and fuller 
proof is required than in transactions between strang- 
ers.— Wedgworth v. Wedgworth, 8.C. Ala., May 9, 1888; 4 
South. Rep. 149. 

133, FRAUDULENT CONVEYANCES—Husband and Wife. 
If a husband, while solvent, who is trading with 
his wife’s money, buys land which is conveyed to her, 
and he becomes insolvent, such land is not subject to 
his debts.—Buhl v. Peck, 8. C. Mich., April 27, 1888; 87 N. 
W. Rep. 876. 

134. FRAUDULENT CONVEYANCES—Knowledge by Agent. 
Knowledge by the attorney of a mortgagee who 
makes the loan at the time of taking the mortgage, that 
it was given by the mortgagor to hinder and defraud 
his creditor, will render the mortgage void as to cred- 
itors, though the mortgagee was ignorant, and though 
the agent was innocent of any intent to conspire in the 
fraud.— Wells v. McMahon, 8. C. Wash. Ter., Feb. 2, 1888; 
18 Pac. Rep. 73. 

135. FRAUDULENT CONVEYANCES—Sale in Haste. A 
failing debtor refused an offer for his goods, because the 
money was to be putin the hands of a trustee for his 
creditors. He thereafter made haste to sell it for the 
same price to acreditor, who knew of his condition. The 
consideration was paid partly by extinguishing the 
creditor’s debt and in cash, which he used to pay other 
creditors: Held, that the sale was valid.—Carter v. Cole- 
man, 8. C. Ala., May 4, 1888; 4 South. Rep. 151. 

136. FRAUDULENT CONVEYANCES—Secret Reservation. 
A deed absolute in its terms, but intended only as 
a mortgage or security for a debt, executed by an in- 
solvent or embarassed debtor, is fraudulent at law as 
against his existing creditors.—Campbell v. Davis, 8. C. 
Ala., Feb. 28, 1888; 4 South. Rep. 140. 

137. GUARDIAN AND WARD—Costs—Statutes. A pro- 
bate court has no jurisdiction under the statute laws of 
Massachusetts to enter a judgment against a guardian 
for attorney’s feesin acasein that court.— Willard v. 
Lavender, 8. J.C. Mass., May 4, 1888; 16 N. E. Rep. 582; 6 
N. Eng. Rep. 281. 

138. HiGHWAYs—Establishment—Damages.——Plaintiff 
entered atimber-culture claim on which there were 
three springs, and also a homestead adjoining. The 
county commissioners, while he was in possession, but 
before he had acquired title, located a road placing the 
springs, which furnished him with water, in the middle 
thereof: Heid, that he was entitled to damages.— Yakima 
County v. Tuller, 8.C. Wash. Ter., Jan. 26, 1888; 17 Pac. 
Rep. 885. 

189. HIGHWAYS — Establishment — Record.——Town- 
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ship records containing only a survey purporting to be 
a copy of the field notes of the survey of a road are in 
sufficient, under the Michigan law, to show a regularly 
laid out highway.—Kinger v. Le Blanc, 8. C. Mich., April 
27, 1888; 37 N. W. Rep. 880. 

140. HIGHWAY—Obstructions. When the commis- 
sioner fails to serve an order on the occupant of land to 
remove his obstruction from the highway, such occu- 
pant in a suit for encroachment may prove title to the 
alleged highway without serving the notice on the com- 
missioner required, under the Michigan law.—Osborn v. 
Longsduff, 8. C. Mich., April 27, 1888; 37 N. W. Rep, 923. 

141. HIGHWaYs—Obstructions—Remedy.——An action 
cannot be maintained by a township trustee in the name 
of the township, restraining a road overseer of such 
township from preventing or interfering with the town- 
ship trustee in removing an obstruction to a public 
highway.— Montana Tp. v. Ruark,8.C. Kans., April 7, 1888; 
18 Pac. Rep. 61. 

142. HOMESTEAD— Busines House — License. The 
fact that defendant had not paid the county and city 
tax, and obtained a license as a merchant, does not sub- 
ject his homestead, used for his business house, to a 
forced sale for carrying on an illegal business.—Gassa- 
way v. White, 8. C. Tex., April 17, 1888; 88. W. Rep. 117. 


143. HOMESTEAD—Valuation—Heirs. The rights of 
creditors and heirs as to a homestead allotment in the 
land of a deceased debtor should be determined as to 
value atthe time of the death.—Pausot v. Tucker, 8. C. 
Miss., April 23, 1888; 4 South. Rep. 113. 


144. HUSBAND AND WIFE—Corporate Stock—Lex Loci 
Contractu. The right of a married woman to au- 
thorize her husband to pledge as security for his own 
debt corporate stock owned by her, the contract being 
made in the State of their domicile,shall be judged by the 
law_of such State, and not by the law of the state gov- 
erning the corporation.—Union Nat. Bank v. Hartwell, 
8. C. Ala., May 1. 1888; 4 South. Rep. 156. 

145. HUSBAND AND WIFE—Deed. A joint signing, 
etc., of his wife’s deed by a husband is a sufficient assent 
to comply with the requirements of the statute.—Clark 
v. Clark, 8. C. Oreg., April 16, 1888; 18 Pac. Rep. 1. 


146. HUSBAND AND WIFE—Deed—Separate Estate.— 
Where lands are conveyed to a wife by her husband, 
she cannot, under the laws of Maine, convey the same 
without the joinder of her husband, but such joinder 
may be signified by his agreement to that effect under 
his land and seal in his wife’s deed without his being a 
formal party to that deed.— Bray v. Clapp, 8. J. C. Me., 
March 10, 1888; 13 Atl. Rep. 900. 

147. HUSBAND AND WIFE — Joint Tenants. Code 
Miss. 1880, § 1167, removing the common law disabilities 
of married women, does not affect the limitations to 
their power over estates held in joint tenancy.—Gresham 
v. King, 8. C. Miss., April 16, 1888; 4 South. Rep. 120. 


148. INFANT—Wages— Waiver by Parent. An infant 
was employed by and rendered service for another. It 
did not appear that the father made any claim for the 
wages, though he knew of the employment: Heid, that 
in a suit for his wages the infant was entitled to re- 
cover.—Schoonover v. Sparrow, 8.C. Minn., May 11, 1888; 
87 N. W. Rep. 949. 

149. INJUNCTION — Threatened Trespass. An in- 
junction will not issue because the mortgagee of chat- 
tels, which are in possession of the mortgagor, threatens 
to foreclose and sell the property, though the debt has 
been paid.—Normandin v. Mackey, 8. C. Minn., May 14, 
1888; 37 N. W. Rep. 954. 

150. INJUNCTION—Trespass—Title. Plaintiff alleged 
that he held certain land for agricultural purposes, ex- 
cepting therefrom any mineral! land found on the tract; 
that defendants were mining on the land; were in- 
solvent, and were doing irreparable injury. Defendants 
alleged that the land was known to be mineral when 
plaintiff applied for a patent, that, therefore, his patent 
was void, and that they had located thereon and com- 
plied with the mining laws: Held, that a preliminary 
































injunction would issue against defendants.—Hunt v. 
Steese, 8. C. Cal., April 26, 1888; 17 Pac. Rep. 920. 

151. INN-KEEPER—Lien—Principal and Agent. An 
inn-keeper has no lien on the goods of his guest, which 
he knows belong to a third person. A drummer, who 
is a transient guest at an hotel, does not bind his em- 
ployer for board furnished to him from time to time for 
an extended period, when it is his custom to pay cash, 
and notice of the failure of the drummer so to dois not 
given to the merchant.—Covington v. Newberger, 8. C. N. 
Car., April 16, 1888; 6 S. E. Rep. 205. 


152. INSANITY — Committee. Where, upon an in- 
quisition of lunacy, it is found that the party is a 
lunatic, and that certain named persons are his wife 
and children, and the committee proceeds to apply the 
income of the estate to the support of those persons: 
Held, that the committee is entitled to credit for such 
expenditures, although it is proved that the alleged 
wife was the mistress of the lunatic and the children 
illegitimate.— Appeal of Halsey, 8. C. Penn., April 30, 1888; 
18 Atl. Rep. 934. 

153. INSOLVENCY — Keeping Books.———One who has 
purchased timber and prepares and sells it, delivering 
it to customers, is a trader, within the meaning of an 
insolvent debtor law, and is not entitled to his discharge 
unless he keeps regular books of account.—Jn re Merry- 
field, 8. J. C. Me., March 6, 1888; 13 Atl. Rep. 891. 

154. INSOLVENT—Discharge—Cunstitutional Law. 
The insolvent law of Washington Territory, in so far as 
it provides for a jury of less than twelve to try the ques- 
tion of fraud by the insolvent on his application for a 
discharge, is unconstitutional.— Thomas v. Hilton, 8. C. 
Wash. Ter., Jan. 6, 1888; 17 Pac. Rep. 882. 

155. INSURANCE—Accident. A policy of accident 
insurance which provides that the insured shall be paid 
if the accident completely disables him from every kind 
of business, means that the accident must be such as 
will destroy his ability to do any manner of work con- 
nected with his business.— Young v. Travelers’, etc. Co., 8. 
J.C. Me., March 8, 1888; 13 Atl. Rep. 896. 

156. INSURANCE—Beneficiary—Death. An appoint- 
ment was made by a husband in favor of his wife in 
accordance with the rules of an insurance company. 
She died first: Held, that, under Wisconsin law, the 
appointment was revoked.—Given v. Odd Fellows, etc. Co., 
8. C. Wis., April 17, 1888; 37 N. W. Rep. 817. 

157. INSURANCE—Covenant—Incumbrance. Where 
a policy of insurance contained a covenant against in- 
cumbrances, the entry of a judgment under warrant of 
attorney is a breach of the covenant, and forfeits the 
policy whether the insured knew that the judgment had 
been entered or not— Pennsylvania, etc. Co. v. Schmidt, 8. 
C. Penn., April 2, 1888; 13 Atl. Rep. 317. 

158. INSURANCE — Principal and Agent. Where a 
party applies to a broker for a policy of insurance, and 
the broker writes out an application containing false 
statements and forwards it to the insurance agent, the 
applicant is liable if the broker was his agent, or if he 
made false representations to the broker. It is other- 
wise if the broker was the agent of the insurance com- 
pany.—Commercial, etc. Co. v. Eliott, 8.C. Penn., May 7, 
1888; 13 Atl. Rep. 970. 

159. INSURANCE—Total Loss — Breach of Condition— 
Waiver.—— Under Wisconsin law, when insured real 
property is wholly destroyed, the company is liable for 
the face of the policy, and the real value of the prop- 
erty is immaterial. When an adjuster, knowing of a 
breach of condition by the assured, attempts to adjust 
the loss, thereby causing the insured expense and 
trouble, the forfeiture is waived.—Oshkosh G. L. Co. v. 
Germania F. I. Co., 8. C. Wis., April 17, 1888; 87 N. W. Rep. 
819. 

160. INTOXICATING LIQUORS—Licenses—Injunction.— 
If the action of the county commissioners in granting 
licenses for the sale of intoxicating liquors is erroneous, 
the remedy is by appeal or certiorari, and not by in- 
junction.—Northern P. R. Co. v. Whalen, 8. C. Wash. Ter., 
Jan. 30, 1888; 17 Pac. Rep. 890. 
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161. INTOXICATING LIQUORS—Local Option—Precincts. 
The local option law of Washington Territory, 
allowing precincts by vote to prohibit the sale of liquor, 
is invalid, since precincts are not municipal corpora- 
tions.— Thomton v. Ter., 8. O. Wash. Ter., Jan. 81, 1888; 17 
Pac. Rep. 896. 

162. INTOXICATING LIQUORS — Nuisance — Abatement. 
A decree in an action to abate a nuisance caused 
by keeping a place for the sale of intoxicating liquors, 
which directs that the furniture, fixtures and movable 
property be sold, should be reversed as to the fixtures, 
when parties owning an interest in the realty have not 
been served with notice of the action.—Danner v. Hotz, 
8. C. Iowa, May 11, 1888; 37 N. W. Rep. 969. 

163, INTOXICATING LIQUORS—Sales — Unlawful Hours, 
A complaint, under How. Stat. Mich., ch. 71, § 5, 
need not state that defendant is not a druggist.—People 
v. Robbins, 8. C. Mich., April 27, 1888; 37 N. W. Rep. 924. 

164. JUDGMENT—Confession. Where judgment is 
confessed on a mortgage bond after breach of condition, 
it will not be set aside in the absence of any irregularity. 
— Robison v. French, 8. C. Penn., May 7, 1888; 138 Atl. Rep. 
959. 
165. JUDGMENT—Findings—Order. The fact that a 
finding and a judgment are embraced in a single order 

ofthe court, does not render them void.—Morgan v. 
Eggers, U. 8. 8. C., April 16, 1888; 8S. C. Rep. 1041. 

166. JUDGMENT—Lien—Revival. A, while indebted, 
conveyed land in trust to B. B consented to a verdict 
subjecting the land to the debt. The land would prima 
Sacie be subject to levy under a revival of the judgment. 
—Seals v. Benson, 8. C. Ga., May 4, 1888; 6 8. E. Rep. 182. 

167. JUDGMENT—Res Adjudicata—Several Notes. 
A judgment in a suit on a note, given as part payment 
for machinery, is conclusive as to the defense urged as 
to its validity in suits on the other notes given at the 
same time as part of the purchase price.—Furneaur v. 
First Nat. Bank, 8. C. Kan., April 7, 1888; 17 Pac. Rep. 854. 

168, JUDICIAL SALE—Equity—Practice. Where the 
purchaser at a judicial sale fails to comply with the 
terms of his purchase, and instead of showing cause 
as ordered by the court why he has not completed his 
purchase filed an agreenrent that the master should re- 
sell at his risk, and upon such a resale an inadequate 
price was obtained, the resale was held to be void, there 
being no order of court authorizing it.—Paulk v. Paulk, 
8. C. 8. Car., April 17, 1888; 6S. E. Rep. 330. 

169. JURISDICTION—Federal—Assignees. A gave a 
bond secured by a mortgage to B, both being citizens of 
the same State. B assigned it to C as trustee for B’s 
children. The children, residents of another State, 
brought suit in the federal court many years afterwards, 
A and B still being residents of their original State, to 
have satisfaction of the bond made by the trustee de- 
clared void: Heid, that the federal court had no juris- 
diction.— Blacklock v. Small, U. 8. 8. C., April 23, 1888; 8 S. 
C. Rep. 1096. 

170. JUSTICE OF THE PEACE—Conviction—Appeal. 
On appeal from a conviction of a justice of the peace to 
the county court, under Colorado law, the county clerk 
is the proper party with whom to file the record on ap- 
peal and to approve the appeal bond.—Xnight v. People, 
8. C. Colo., April 27, 1888; 17 Pac. Rep. 902. 

171. JUSTICE OF THE PEACE—Judgment—Writ of Re- 
view. A writ of review is the proper remedy, in 
Oregon, to obtain a review of a judgment rendered bya 
justice of the peace against the plaintiff in the writ for 
want of an answer.— Union County v. Slocum, 8. C. Oreg., 
Apuil 18, 1888; 17 Pac. Rep. 876. 

172. JUSTICES OF THE PEACE — Pleadings. Oral 
pleadings, made in justices courts without the aid of 
counsel, are to be treated with great liberality.—Rauen 
v. Burg, 8. C. Minn., May 11, 1888; 37 N. W. Rep. 946. 

173. KILLING STOCK—Negligence—Evidence. Evi- 
dence that an engineer sounded the whistle when he 
saw an animal running to the railroad, does not war- 
rant an instruction to find for the defendant in an ac- 
tion against arailroad for killing stock.—Bedford v, 












































Lovisville, etc. R. Co., 8. C. Miss., April 16, 1888; 4 South. 
Rep. 121. 

174. LANDLORD AND TENANT. A tenant at will from 
month to month cannot apply the rent to the payment 
of a debt due him by the landlord, so as to extend his 
tenancy beyond the current month.—Blair v. Mason, 8. 
C. N. H., March 16, 1888; 18 Atl. Rep. 871. 

175. LANDLORD AND TENANT—Purchase of Crop—Lia- 
bility. Under Tennessee law, a purchaser of a crop 
is liable to the landlord to the amount of unpaid rent, 
though he had no notice of such claim against the crop. 
—Davis v. Wilson, 8. C. Tenn., April 26, 1888; 88. W. Rep. 
151. 

176. LANDLORD AND TENANT—Subletting—Injunction.— 
Where a house is built for a hotel and the lease pro- 
vides that the lessee shall not sublet or lease the prem- 
ises without the lessor’s consent, the latter may enjoin 
the lessee from subletting when such use injures the 
reputation of the house, though the lessor has the 
right to re-enter.—Godfrey v. Black, 8. C. Kan., April 7, 
1888; 17 Pac. Rep. 849. 


177. LEASE—Deed — Tender. Where one held a 
lease of premises, with the privilege of buying at a 
specified rate, and tenders to the lessor a deed embrac- 
ing more land than specified in the lease, the tender is 
invalid.— Plummer v. Barnett, 8. C. Penn., May 7, 1888; 13 
Atl. Rep. 953. 

178. LIBEL AND SLANDER—Evidence — Plaintiff's Char- 
acter. In an action for slander, where plaintiff on 
cross-examination is asked questions affecting his good 
character, he cannot introduce as rebuttal evidence 
of his general good character and reputation.—JAitch- 
cock v. Moore, 8. C. Mich., April 27, 1888; 37 N. W. Rep. 914. 


179. LICENSE — Illegal Contract — Assignee. The 
assignee of a bill of lading may maintain an action on 
the contract therein, though he has not paid the priv- 
ilege tax,-under Mississippi law, decreeing that one not 
having a license cannot sue on such contract made by 
him.—Peoples’ Bank v. Alabama, etc. R. Co., 8. C. Miss., 
April 9, 1888 ; 4 South. Rep. 115. 


180. LIFE INSURANCE—Breach of Condition.—Whtre 
an applicant for a life policy stated that he was not in- 
temperate in his habits, it is proper to ask a witness, in 
an action on the policy, whether he had not seen the 
insured under the influence of liquor.— United Brethren, 
etc. Co. v. O’ Hara, 8. C. Penn., April 30, 1888; 13 Atl. Rep. 
932. 

181. Lum1raTions—Actions for Tort. Defendants 
fraudulently acquired from plaintiff an interest in 
lands, and incited his creditors to levy on his interest 
and convey it to them and otherwise embarassed him, 
that he was forced to expensive litigation to save his 
interest: Held,that the statute of limitations against 
an action for damages for their acts began to run at 
least when judgment was entered in his favor.— Raynor 
v. Mentzer, 8. C. Cal., June 27, 1888; 18 Pac. Rep. 82. 

182. LIMITATIONS— Disabilities — Coverture. The 
exception in favor of married women in the Michigan 
statute of limitations of 1846, repealed by implication in 
1855, was not kept in force by the act of 1863, amending 
the act of 1846.—Curbay v. Bellemer, 8. C. Mich., April 27, 
1888 ; 37 N. W. Rep. 911. 

183. LimITaATIONS—Ground Rent—Constitutional Law. 
—A statute which enacts that, after the lapse of 
twenty-one years, without demand of ground rent or 
payment thereof, or acknowledgment that it is due, 
such ground rent cannot be recovered, is a constitu- 
tional act, as it affects only the remedy.—Biddlé v. 
Hooven, 8. C. Penn., April 30, 1888; 13 Atl. Rep. 927. 


104. LrmITaATIONS—Real Property—Dower. An ac- 
tion forthe assignment of dower is an action to re- 
cover real estate, under the limitation law of Missouri, 
the widow being deemed to be in possession upon the 
death of her husband.— Robinson v. Ware, 8. C. Mo., May 
7, 1888; 88. W. Rep. 153. 

185. LIMITATIONS—Suspension of.-——aAll statutes of 
limitation were suspended from the commencement o 
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the civil war till March 30, 1870.—Sickels v. Epps, 8. C 
Tex., April 24, 1888; 8S. W. Rep. 124. 

186. MASTER AND SERVANT —Contributory Negligence. 
Under Code Ala. § 2590, an employer, knowing of a 
defect or negligence, which afterwards caused an in- 
jury to an employee, cannot set up that the employee, 
by continuing in the work, has waived his right to sue 
for injuries received in such employment.—Mobile, etc. 
R. Co. v. Holborn, 8. C. Ala., May 7, 1888; 4 South. Rep. 
146. 

187. MASTER AND SERVANT — Defective Appliances — 
Custom. A brakeman was injured by falling from 
some machinery loaded in an open car, over which he 
had to pass: Held, that the jury were justified in finding 
that the company was negligent in not providing foot- 
boards over the car, and its custom to the contrary 
therefor would not relieve it from responsibility.— 
Hosic v. Chicago, etc. R. Co.,8.C. lowe, May 10, 1888; 37 
N. W. Rep. 963. 

188. MASTER AND SERVANT—Defective Appliances—Ev- 
“idence. Where plaintiff,a brakeman, was thrown 
from a train by an alleged low joint in the track, but 
none of the other employees on the train felt any 
unusual jolt, and no defect in the track was found by 
the inspectors afterwards, there is not sufficient evi- 
dence of negligence by the defendant to sustain a judg- 
ment for the plaintiff.— Texas, etc. R. Co. v. Diliard, 8. C. 
Tex., Feb. 21. 1888; 8S. W. Rep. 113. 


189. MASTER AND SERVANT—Injury to Servant — Bur- 
den of Proof.—wWhere an employee of a railroad has 
been injured while engaged in his regular duty of mov- 
ing cars, the burden of proving that the company was 
negligent is on him, notwithstanding Act Ala., Feb. 28, 
1887.— Mobile, etc. R. Co. v. Holborn, 8. C. Ala., May 2, 1888; 
4 South. Rep. 146. 

190. MASTER AND SERVANT — Negligence — Defective 
Appliance.——Circumstances stated under which a rail- 
road company was held responsible for the death of an 
employee caused by defective appliances —Nor/folk, etc. 

v. Jackson, etc., 8.C. App. Va., May 3, 1888; 6 8S. E. 
Rep. 220. 

191. MASTER AND SERVANT— Negligence—Volunteer.— 
One engaged in defendant’s work at the request of the 
person in charge, though he expects no pay and is em- 
ployed for a mere temporary purpose, is entitled to the 
same protection as any other servant.—Johnson v. Ash- 
land W. Co., 8. C. Wis., April 17, 1888; 37 N. W. Rep. 823. 


192. MECHANIC’s LIEN—Contract—Owner. —— The lien 
secured by § 2, ch. 59, Laws 1881, does not depend upon 
the terms of a contract, express or implied, with the 
owner of such house.—Colpetzer v. Trinity Church, 8. C. 
Neb., April 25, 1888; 37 N. W. Rep. 931. 


198. MORTGAGE—Absolute Deed.——An absolute deed, 
given to secure a loan, will be treated as a mortgage.— 
Eisaman v. Gallagher, 8. C. Neb., April 25, 1888; 37 N. W. 
Rep. 941. 

194. MORTGAGE—Lease. When the owner of real 
estate executes an absolute deed as security for the 
payment of money, and receives a defeasance, he is 
entitled to the possession, and a lease executed by the 
grantee will not entitle the lessee to possession.—Con- 
nolly v. Giddings, 8. C. Neb., April 24, 1888; 37 N. W. Rep. 
939. 


195. MUNICIPAL CORPORATIONS —Bonds. Constru- 
ing the laws affecting the bonded debt of the city of 
New Orleans.—State v. Board of Liquidation, 8. C. La., 
Aprii 16, 1888; 4 South. Rep. 122. 


196. MUNICIPAL CORPORATIONS—Bonds to Railroads.— 
The grant to a municipality to subscribe for stock to a 
railroad does not carry with it the implied power to 
issue bonds therefor. In a suit on negotiable bonds of 
a municipality issuedin aid of a railroad, when the 
bonds are adjudged void for want of a power to issue 
them, the municipality will not in such suit be held to 
respond to a liability for its subscription to the stock of 
such railroad.—Norton v. Town of Dyersburg, U. 8. 8. C., 
April 23, 1888; 8 S.C. Rep. 1111. 




















197. MUNICIPAL CORPORATIONS—Bonds to Railroads— 
Res Adjudicata.— Neither the Code 1857 58, act Jan- 
uary 23, 1871, nor act March 23, 1872, authorized an in 
corporated town to issue negotiable bonds in aid of a 
railroad enterprise, either directly or in payment of 
subscriptions to its capital stock. The town is not 
estopped by a prior decree under a compromise with 
the town officers, wherein the bonds were declared to 
be valid.—Kelley v. Town of Milan, U.8.8.C., April 23, 
1888; 8 S. C. Rep. 1101. 

198. MUNICIPAL CORPORATIONS—Contract—Estoppel.— 
Where a municipal corporation has rejected on the 
bids that were offered for a contract, after public no- 
tice asking for such bids, and the improvement has 
been made according to the contract, an abutting land 
owner is estopped by his silence and acquiescence from 
objecting that the contract was irregularly made.—Ross 
v. Stackhouse, 8. C. Ind., March 27, 1888; 16 N. E. Rep. 501. 


199. MUNICIPAL CORPORATIONS—Defective Sidewalks— 
Liability. Under the charter of Detroit, a lot owner 
is required to repair his sidewalk; in case he does not 
within a certain time the board of public improvements 
must do it and assess the expense against him: Held, 
that if both parties neglect it, and the city is required 
to pay damages, the lot owner is liable to the city 
therefor.—City of Detroit v. Chaffee, 5S. C. Mich., April 27, 
1888; 37 N. W. Rep. 882. 

200. MUNICIPAL CORPORATIONS— Payment out of Par- 
ticular Fund. In a proceeding to revive a judgment 
and for mandamus to enforce a judgment payable out of 
certain specified funds, a large part of which had been 
diverted to other uses, it is no defense to assert that 
plaintiff's claim was only a small part of the past due 
indebtedness of the city payuble out of that fund, and 
that the plaintiff was entitled to only a pro rata share, 
the revenues being all that were collectable by law and 
insufficient to pay all the creditors in full.—City of Hous- 
ton v. Voorhies, 8. C. Tex., March 23, 1888; 85. W. Rep. 109. 


201. MUNICIPAL CORPORATIONS — Police — Compensa- 
tion. The city of New Orleans has no right to 
deduct disbursements from the taxes collected for the 
police department for the payment of certain officers 
of that department for services rendered subsequent to 
the law of 1875, act 16.—Harrison v. City of New Orleans, 8. 
C. La., May 7, 1888; 4 South. Rep. 133. 


202. MUNICIPAL CORPORATIONS—Public Improvements 
—Injunction. When, by city charter, street im- 
provements may be paid out of the general fund or by 
assessment on the property owners, an injunction at 
the suit of a.tax-payer to restrain the payment thereof 
out of the general fund will not be granted, unless the 
complaint states that the street was proposed to be im- 
proved and made a charge on the property adjacent.— 
Stefin v. Hill, 8. C. Oreg., April 16, 1888; 17 Pac. Rep. 874. 


203. MUNICIPAL CORPORATION — Statute — Improve- 
ments. Construction of Pennsylvania statute rela 
tive to the powers of municipal corporation relative to 
grades of streets, assessments, etc.—Schuler v. City of 
Philadelphia, 8. C. Penn., May 7, 1888; 13 Atl. Rep. 947. 

204. NEGLIGENCE—Contributory—Burden of Proof.— 
In an action for injuries sustained by defendant’s neg- 
ligence, itis error to charge, that if under all the cir- 
cumstances of the case and the actions of the parties, 
the jury cannot say that defendant’s negligence, with- 
out a want of ordinary care upon the part of the plaint- 
iff, directly contributed to the injury sustained, they 
must find for the defendant, since the burden of proof 
of contributory negligence by the plaintiff is on the de- 
fendant.—O’ Brien v. Tatum, S.C. Ala., May 4, 1888; 4 South. 
Rep. 158. 

205. NEGLIGENCE—Contributory—Crossing Track.— 
In an action by an infant for injuries sustained while 
crossing a track, where the evidence shows there was 
no lookout on the train, and no warning given of the 
approach of the train, a verdict for plaintiff will not be 
disturbed, since it was forthe jury to say whether there 
was contributory negligence.—Houston, etc., R. R. \wv. 
Boozer, 8. C. Tex., April 20, 1888; 8S. W. Rep. 119. 
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206. NEGLIGENCE—Contributory—Railroad Crossing.— 
A party driving ona road parallel to a railroad is not 
negligent in not looking for a train till he sees a cross- 
ing, and itis sufficient if he then uses ordinary dili- 
gence to avoid dunger.—Gul/, ete., R R. v. Greenlee, 8. C. 
Tex., April 20, 1888; 8S. W. Rep. 129. 

207. NEGLIGNCE—Death—Right to Sue. In a suit in 
Kansas for damages for injuries resulting in death, which 
occurred in Missouri, the allegutions of the petition 
must clearly show a right of action in the plaintiff, un- 
der the Missouri statute.— Hamilton v. Han. ¢ St. J. R. R., 
8. C. Kans., April 7, 1888; 18 Puc. Rep. 57. 

208. NEGLIGENCKE—Railroad Trains—Speed in City.—— 
Running a railroad train through a city at a greater rate 
of speed than allowed by city ordinance, when the or- 
dinance is not shown to be unreasonable, is per se cul- 
pable negligence.—South ¢ N. A. R. R. v. Donovan, 8. C. 
Ala., April 30, 1888; 4 South. Rep. 142. 

209. NEGLIGENCE—Remote and Proximate Canse. 
A, driving slowly along a street was unable to trun out 
of car track on account of its being out of repair in 
time to avoid a collision with a butcher’s team, which 
was approaching at an unusual and unlawful rate of 
speed: Held, that the city was not liable.—De Camp v. 
Sioux City, 8. C. lowa, Muy 11, 1888; 37 N. W. Rep. 971. 


210. NEGOTIABLE INSTRUMENT—Indorsement. The 
indorsemeut of a note by a cashier to himself is voida- 
ble, and passes the legal title only until it is avoided by 
the bank.—Preston v. Cutler,8. C. N. H., March 16, 1888; 13 
Atl. Rep. 874. 


211. NEGOTIABLE INSTRUMENT—Transfer — Considera- 
tion. Where an indorsee of a note testifies that he 
obtuined the note from the holder by giving him $50 in 
cash, the holder’s own due bill for $100 and his, (the 
holder’s) two notes of $350 each: Heid, that the jury 
were properly instructed that if they believed the 
plaintiff he was entitled to recover.— Trauch v. Hill, 8. C. 
Penn., May 7, 1888; 13 Atl. Rep. 937. 


212. NEW TRIAL. A new trial will not be granted 
when the evidence is conflicting, and the case has been 
put to the jury under proper instruction.—Smith v. In- 
habitants, etc., Co., 8. J.C. Me., Feb. 20, 1888; 13 Atl. Rep. 
890. 

213. NOVATION—Estoppel—Acceptance of Benefit.— 
A sold property to B, B assigned his interest to C,A at 
the request of C conveyed the property to D,a railroad 
company, which accepted the conveyance, and agreed 
to*pay money and deliver certuin stocks and bonds 
therefor: Held, that D took upon itself the fulfillment of 
the original contract, and was estopped to deny C’s con- 
sent to its substitution.—Teras W. &. R. v. Gentry, 8. C. 
Tex., Feb. 7, 1888; 8S. W. Rep. 98. 

214. NUISANCE—County—Duty. A complaint, in an 
action against the county board of commissioners as a 
corporation to abate an offensive privy asa nuisance, 
should allege that the board had neglected to raise and 
appropriate money to employ agents to prevent the nui- 
sance.— Threadgill v. B’d. of Commrs., 8. C. N. Car., April 
16, 1888; 68. E. Rep 189. 

215. NUISANCE—Malicious Obstruction—Easement.—— 
A fence erected muliciously, and only to shut out the 
light and air from a neighbor’s window, is a nu‘sance.,— 
Burke v. Smith, 8. C. Mich., April 20, 1888; 37 N. W. Rep. 
838. : 

216. OATH—What Constitutes. One need not hold 
tp his hand and swear, when both he and the officer un- 
derstand everything necessary wus done to complete the 
Oath to his affidavit for attachment.—Dunlap v. Clay, 8. 
C. Miss., April 16, 1888; 4 South. Rep. 118. 


217. OFFICERS—County Commissioners—Time to Qual- 
ify. Under Rev. St. Tex., act 1718, county commis- 
sioners have thirty dys in which to qualify.—Cassin v, 
Zavalia County, 8. C. Tex., April —, 1888; 8S. W. Rep. 97. 

218. OF FICER—Trespass. An inspector who is for- 
bidden by law, under a penalty of $500,to run a vessel, 
and who nevertheless owns one,can maintain an action 

f trespass against a sheriff who levies on such vessel 
































as the property of the vendor thereof.— Bliss v. Winslow, 
8. J. C. Me.. March 10, 1888; 13 Atl. Rep. 899. 

219. PARENT AND CHILD—Compensation for Services. 
——A mother and son lived as members of the family 
with her other sons, who were farming in partnership, 
receiving their board, clothes and spending money, the 
mother worked in keeping house and the son on the 
farm. There was no agreement that the son was to re- 
ceive anything, though his services were worth more 
than he received. The mother was to receive some- 
thing: Held, that they were entitled to a fair compensa- 
tion.— Magarrell v. Magarrell, 8. C. lowa, May 9, 1888; 37 N. 
W. Rep. 961. 

220. PARENT AND CHILD—Statute. Under the stat- 
ute of Pennsylvania, where the father neglects to pro- 
vide for the support of his family, the mother may re- 
ceive the earnings of the minor children and apply them 
to that purpose.—Eustice v. Plymouth, etc., Co.,8.C. Penn., 
May 7, 1888; 18 Alt. Rep. 975. 

221. PARTIES—Right to Intervene. The petition of 
an intervenorin an action forrent due upon a lease 
contract, in which he had no interest, setting up his 
ouster by the pluintiff and cluiming the property, is 
properly dismissed under Colorado law.—Lemberg v. 
Higginbotham, 8. C. Colo., April 27, 1888; 18 Pac. Rep. 33. 

222. PARTNERSHIP—Creditors — Exemptions.—— Cred- 
itors of a partnership have precedence over any ex- 
emption rights in the assets claimed by the partners.— 
Charleston v. McGraw, 8.C. Wash. Ter. Jan. 13, 1888; 17 
Pac. Rep. 883. 

223. PARTNERSHIP—Individual Creditor—Firm Debts. 
A party, who, under execution against a partner, 
buys his interestin the firm, cannot sue a sheriff for 
selling the assets under executions in favor of firm cred- 
itors.—McCutchon v. Davis, 8. C. Tex., April 24, 1888; 8 8. 
W. Rep. 123. 

224. PARTNERSHIP — Purchase of Interest. —— The 
purchase of the share of a decased partner does not 
create a new partnership between the survivor and the 
purchaser; they are tenants in Ni v. 
Noonan, 8. C. Cal. April 30, 1888; 18 Pac. Rep. 88. 

225. PATENTS FOR INVENTIONS—Lead-Holders for Pen- 
cils. Patent issued Jan. 22, 1884, to John Holland for 
lead-holder for pencils is void.—Holland v. Shipley, U. 8. 
8. C., May 14, 1883; 8 S.C. Rep. 1039. 

226. PAYMENT—Application. A bought ten horses 
from B, giving his note therefor and a chattel mortgage 
on the horses. C bought the note and mortgage. D 
agreed to work for C, and that his wages should be ap- 
plied in payment of the note. A’s wages exceeded the 
amount of the note, but C credited them on another 
debt, and sold the note and mortgage to D, who seized 
the horses. In an action by A to recover the horses, it 
was held that the note was paid by A’s wages.— oss v. 
Crane, 8. C. lowa, May 9, 1888; 837 N. W. Rep. 959. 

227. PLEADING—Answer—Denial of Exact Debt. 
When the answer in a suit for not accounting for collec- 
tions denies that the defendant collected exactly the 
sum alleged in the complaint, it virtually confesses the 
plaintiff's cause of action.—Dilion v. Spokane County, 8. 
C. Wash. Ter., Jan. 31, 1888; 17 Pac. Rep. 889. 

228. PLEADINGS—Covenant—Allegation of Breach.— 
In an action to recover a certain sum incurred as a pen- 
alty for breaches of contract, the complainant should 
specifically assign each individual breach relied on, and 
the actual damuge sustained from each breach.—People 
v. Centrul P. R. R., 8. C. Cal., April 30, 1888; 18 Pac. Rep. 
90. 
229. PLEADING—Divorce — Cruelty. Allegations in 
a divorce suit that defendant was constantly subject to 
uncontrollable paroxysms of rage, and that during such 
paroxysms abused plaintiff in the most opprobrious 
manner, falsely accusing him of illegal acts too vile to 
be set forth, charge specific acts of cruelty.—Sylvis v. 
Sylvis, 8. C. Colo., April 27, 1888; 17 Pac. Rep. 912. 

230. PLEADING—Divorce—Separate Property. Ina 
divorce suit by a wife she should allege what personal 
property of hers her husband has in his possession, to 
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enable the court to make a cecree in her favor there- 
for.— Weber v. Weber, 8. C. Oreg., March 28, 1888; 17 Pac. 
Rep. 866. 

231. PLEADINGS—Findings — Issues. In an action 
for damages for diverting water, where the complaint 
alleges that the plaintiffs own the land from which the 
water has been diverted, a finding, that they are lessees 
of the land, is not outside of the issues raised.—Heil- 
bron v. King’s R. ¢ F.C. Co., 8. C. Cal., April 28, 1888; 17 
Pac. Rep. 933. 

282. PLEADINGS—Insurance—Loss. In an action on 
a fire insurance policy, which excepts losses from cer- 
tain causes, it is sufficient for the complaint to allege 
destruction by fire without denying that it was caused 
in any of the excepted ways.—Blasingame v. Home I. Co., 
8. C. Cal., April 27, 1888; 17 Pac. Rep. 925. 

233. PLEADINGS—Set-off—Notice. Itis no defense 
to an action of debt, that defendant had applied a debt 
due him from the plaintiff to extinguish the debt and 
had so notified the plaintiff, when such counter-debt is 
not pleaded as a set-off.—Quinn v. Sewell, 8. C. Ark., 
April 7, 1888; 8S. W. Rep. 132. 

234. PLEADING—Supplemental Answer — Compromise. 
Where application was made for ‘leave to file a 
supplemental answer, alleging settlement of the matter 
in litigation, and the record disclosed no reason for re- 
fusing the application, the ruling of the court denying 
the application will be reversed.— May v. Coleman, 8. C. 
Ala., May 3, 1888; 4 South. Rep. 144. 


235. Poor Laws — Settlement — Insanity.- A child 
whose intellect Is so feeble that she cannot chose a 
residence, is not emancipated upon coming of age, bué 
remaining with her father has her settlement with him. 
— Topsham v. Chelsea, 8. O. Vt., May 16, 1888; 138 Atl. Rep. 
861. 

236. PRACTICE—Afiidavit of Defense. An affidavit 
of defense which sets forth that plaintiff warranted the 
machine to be good and efficient; that it proved to be 
defective and inefficient, and that affiant (defendant) 
had suffered a loss of $185 in consequence, states a suffi- 
cient case to go to the jury.—Lee v. Baylie, 8. OC. Penn., 
May 7, 1888; 13 Atl. Rep. 950. 

237. PRacTICE—Assignment of Errors. An assign- 
ment of errors will not be considered where no excep- 
tion has been taken at the proper. time.—Philadelphia, 
etc. Co. v. Pues, 8. C. Penn., May 7, 1888; 13 Atl. Rep. 936. 


238. PRACTICE—Bill of Exceptions—Time of Signing. 
There is no statute in Oregon fixing the time when 
the judge may sign the bill of exceptions, and he may 
sign it after the term.—Che Gong v. Stearns, 8S. C. Oreg., 
April 16, 1888; 17 Pac. Rep. 871. 


239. PRACTICE—Findings—Evidence—Discretion. 
It is within the discretion of a trial court to recommit a 
referee’s report. A ruling on that subject is not revisible 
upon appeal if the record shows material evidence on 
which the report was founded.— Thayer v. Central, etc. 
Co., 8. C. Vt., May 16, 1888; 13 Atl. Rep. 859. 


240. PRACTICE—Jury —Improper Remarks by Judge. 
A jury having been out for nearly two days, the 
judge told them that it seemed very difficult for juries 
to agree at the present term; that they ought to agree 
and decide cases, and that he would keep them together 
the entire term if they did not agree sooner: Held, re- 
versible error.—Chesapeake, etc. R. Co. v. Barlow, 8. C. 
Tenn., April, 1888; 8S. W. Rep. 147. 

241. PRACTICE—Trial — Exceptions. Comments of 
the judge on the effect of testimony made during the 
trial, will not be "egarded as an expression of opinion 
on questions of fact. Exceptions to such comments 
must be made before verdict.— Ziwell v. Sullivan, 8. J. C. 
Me., Feb. 25, 1885; 13 Atl. Rep. 901. 

242. PRACTICE—Trial—Findings — Amendment. It 
is not error for the court to amend its conclusions of 
law after they are filed and before entering judgment, 
or to vacate an order directing judgment to be entered 
for a certain amount, and to render judgment for a 
different amount, when the findings of fact warrant it. 









































—Curtis v. Walling, 8. C. Idaho, Feb. 20, 1888; 18 Pac. Rep. 





23. PRACTICE—Trial—Right to Open and Close. A 
plaintiff in attachment, whose answer to an interplea 
admits an assignment, under which interpleader claims, 
but alleges it to be fraudulent, is entitled to open and 
close the case in the introduction of evidence and in 
argument to the jury.—Hazell v. Bank of Tipton, 8. C. Mo., 
May 7, 1888; 8 S. W. Rep. 173. 

244. PRACTICE—Trial—Special Interrogatories.——The 
eourt may submit special interrogatories, and, under 
Iowa law, a jury has discretion to return special find- 
ings.—Hall v. Carter, 8. C. Iowa, May 8, 1888; 37 N. W. 
Rep. 956. 

245. PRINCIPAL AND AGENT—Fraud—Notice. Where 
the cashier of a bank fraudulently procures plaintiff's 
note as an accommodation for his personal benefit, and 
selling the same, receives in payment a draft, which he 
indorses to his bank, such bank is not charged with no- 
tice of the fraud.—Hummell v. Bank of Monroe, 8. C. lowa, 
May 11, 1888; 37 N. W. Rep. 964. 

246. PRINCIPAL AND AGENT—Guarantor—Alteration of 
Contract. A agreed to conduct a lumber yard for B 
and make all sales for cash. C guaranted A’s perform- 
ance of the contract. A made sales for several years, 
many of them on credit, of which B had knowledge, 
who warned him to be cautious in giving credit, and 
made shipments, which he authorized A to sell on 
credit: Held, that C was discharged.—Evans v. Lawton, 
U. 8. C. C. (Mo.), March 5, 1888; 34 Fed. Rep. 233. 

247. PRINCIPAL AND SURETY—Release of Cosurety. 
A release of one of the makers of a joint and several 
promissory note does not release the others, noris the 
release of one surety without the consent of his co- 
sureties a release of the others, under Kansas laws.— 
Wristen v. Curtis, 8. C. Cal., April 28, 1888; 18 Pac. Rep. 81. 

248. PROMISSORY NOTE — Extension — Surety. An 
agreement by all the signers of a note that they will 
continue. bound if an extension be granted, will not bind 
the surety to agree to an indefinite extension, norjjto 
more than one extension.— Rochester, etc. Co. v. Chick, 8. 
C. N. H., March 16, 1888; 13 Atl. Rep. 872. 

249. PUBLIC LANDS—Laws of Conquered Country. 
The doctrine, that the laws of a ceded or conquered 
country, except so far as affected by the political institu- 
tions ofthe new government, remain in force till altered, 
does not apply to laws authorizing the alienation of 
any part of the public domain.—More v. Steinbach, U. 8. 
8. C., April 16, 1888; 8S. C. Rep. 1067. 

250. PUBLIC LANDS — Mexican Grants — Confirmation. 
The act of congress of March 3, 1851, required 
claimants of lands by private grant in California to 
present their claims to a board of commissioners ap- 
pointed thereby. Such provision was obligatory on 
claimants, and the decisions of the board, if confirmed 
on appeal by the United States courts, and the survey 
and location of the claims by the land department 
thereafter, were binding onthem. The patents issued 
thereon are binding against all not claiming by superior 
title, such as would enable them to contest the action 
of the government.— More v. Steinbach, U. 8. 8. C., April 
16, 1888; 8S. C. Rep. 1067. 

251. PuBLic Lanps—Patent—Canceling—Laches. 
The attorney general may,in the name of the United 
States, sue to annul a patent for public land obtained 
by fraud, when the government is under obligation to 























| issue a patent to the rightful owner of the land, put a 


delay for 45 years bars the right of action by laches.— 
U. S. v. Beebe, U. 8. 8. C., April 30, 1888; 88. C. Rep. 1088. 

252. PUBLIC Lanps—Patent—Trust.———One who ob- 
tains a patent to public land does not hold the title in 
trust for another, who formally entered the land for a 
homestead but failed to comply with the law, and sub- 
sequently applied to purchase the land, which applica- 
tion was decided adversely, when he did nothing further 
till he set up his claim by this action.—Galliher v. Cad- 
well, 8. C. Wash. Ter., Jan. 31, 1888; 18 Pac. Rep. 68. 

253. RAILROADS—Receivers—Leased Lines. A rail- 
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way company, which was made up of lines purchased 
and leased, confessed insolvency and was placed in the 
hands of receivers with directions to operate the entire 
line, and any lessor was allowed to assert his right of 
possession of lines leased by him for unpaid rent: Held, 
that the taking possession of leased lines by the re- 
ceivers did not make them assignees of the leases, so as 
to make the rentals due under such leases prior to the 
mortgages.—Central T. Co. v. Wabash, etc. R. Co., U. 8. C. 
C. (Mo.), March 19, 1888; 34 Fed. Rep. 259. 


254. RAILROAD CROSSING—Grade. Where one rail- 
road cannot cross another conveniently, except at 
grade, such crossing may be made at grade.—Appeal of 
Moosic, etc. Co., 8. C. Penn., April 30, 1888; 13 Atl. Rep. 915. 


255. RECEIVER—Taking Possession—Fraudulent Con- 
veyance.——The receiver of the late corporation known 
as the Church of Jesus Christ of Latter Day Saints, since 
he represents also the government and all have inter- 
ests in the property, may take possession under order 
of court of property assigned in fraud of the govern- 
ment, though such assignment may be good as between 
the parties thereto.— U. S. v. Late Corporation of Church, 
8. C. Utah, May 2, 1888; 18 Pac. Rep. 35. 


256. RECOGNIZANCE — Discharge. A recognizance 
given under § 5 of the act relating to illegitimate chil- 
dren is discharged, when, after judgment, the defend- 
ant is taken to jail pursuant to the order of court and 
confined there.— Wheeler v. Robbins, 8. C. Kan., April 7, 
1888; 17 Pac. Rep. 856. 


257. RES ADJUDICATA — Dedication — Title. In an 
action of ejectment brought by a city for land claimed 
to be dedicated, a prior action therefor against the de- 
fendants is not a bar, when it appears that the title was 
then in the United States, but an action brought against 
the defendants some months after the United States had 
conveyed its title to the plaintiff in trust for the pur- 
poses specified in an ordinance of the plaintiff city, is a 
bar.—City of San Francisco v. Holladay, 8. C. Cal., April 28, 
1888; 17 Pac. Rep. 942. 

258. REMOVAL OF CAUSES — Citizenship. An act, 
broyght in a State court by a citizen against a non-resi- 
dent, may be removed by the latter to the federal court. 
—Tiffany v. Wilce, U.S.C. C. (Mich.), March 19, 1888; 34 
Fed. Rep. 230. 


259. REMOVAL OF CAUSES—Citizenship—Local Preju- 
dice. When the plaintiff is a citizen of Minnesota 
and the defendant a corporation of Wisconsin, the 
United States circuit court for Minnesota has original 
jurisdiction. When a removal is sought for local pre- 
judice, the affidavit should be filed in the State court 
and a-certified copy in the federal court, and the affi- 
davit should show the local prejudice, and it is not suffi- 
cient if in the words of the act of 1867.—Soort v. Chicago, 
etc. R. Co., U. 8. C. C. (Minn.), March 12, 1888; 34 Fed. Rep. 
225. 

260. REMOVAL OF CAUSES—Separable Controversy.— 
A citizen of Massachusetts in a New York court sued a 
corporation of Connecticut and another of New York, 
asking for an accounting against the former alone: 
Held, that there was a separable controversy with the 
Connecticut corporation, which was entitled to a re- 
moval.— Vinal v. Continental, etc. Co., U.S.C. C. (N. Y.), 
March 19, 1888; 34 Fed. Rep. 228. 


261. REPLEVIN—Verdict.—In replevin suits, if either 
party desires the return of the property he should re- 
quest such finding; otherwise he cannot take advan- 
tage of a failure so to do.—Johnson v. Fraser, 8. C. Idaho, 
Feb. 20, 1888; 18 Pac. Rep. 48. 

262. SALE—Antecedent Debt—Purchaser. A pur- 
chased property from B, applying to the payment of his 
debt ; before its delivery B’s creditors attached it, and 
A sued for its recovery: Held, that if the creditor's 
claim existed prior to the alleged sale, A must show 
affirmatively that B was indebted to him and the prop- 
erty was sold to him at a reasonable value before a 
presumption will arise that the sale was bona fide.—Pol- 
lak v. Searcy, S. C. Ala., May 2, 1888; 4 South. Rep. 137. 


























263. SALE—Conditional Sale—Bailment. A con- 
tract that the bailee of chattels shall pay a monthly 
rent until it amounts to the value of the goods and 
then they shall be his property, is a conditional sale, 
and must be evidenced by writing, duly recorded, to be 
good against creditors.—Gerrish v. Clark, 8. C. N. H., 
March 16, 1888; 13 Atl. Rep. 870. 

264. SALE—Quality of Goods—Exhibition to Jury. 
In assumpsit for the price of goods sold, but rejected, it 
is not error to permit the exhibition of some of them to 
the jury, and to show sample from other merchants for 
comparison.—Imbrie v. Wetherbee, 8. C. Mich., April 27, 
1888; 37 N. W. Rep. 910. 

265. SET-oFrF—Counterclaim—Tort. A sued B be- 
fore a justice of the peace for a balance on a book ac- 
count. B filed, as a set-off,a claim for damages to his 
crop by stock of A: Held, that such claim could not be 
pleaded as a set off.—Christy v. Jones, 8. C. Kan., April 
7, 1888; 18 Pac. Rep. 56. 

266. SUBSCRIPTION—Joint or Several Contract. A 
contracted with a large number of subscribers to build 
a creamery for the aggregate amount of their subscrip- 
tions. His authorized agent, in obtaining the subscrip- 
tions, said that they would be liable only for the amount 
set opposite their names: Held, a several and not joint 
contract.— Davis v. Belford, 8. C. Mich., April 27, 1888; 37 
N. W. Rep. 919. 


267. TAXATION—Assessment— Debts. A life insur- 
ance company may deduct from its taxable property, 
under Iowa law, its reinsurance fund, as a debt due to 
its stockholders.— Hawkeye Ins. Co. v. Board of Equaliza- 
tion, 8. C. lowa, May 10, 1888; 37 N. W. Rep. 966. 


268. TAXATION—Assessment—Franchises. Assess- 
ment of the steamers of a railroad by the board is in 
violation of the constitution of California, and being 
inseparably blended with the other property assessed, 
the whole assessment is void. Franchises conferred by 
congress cannot, without its permission, be taxed by 
the States.—California v. Central Pac. R. Co., U. 8. 8. C., 
April 30, 1888; 8 8. C. Rep. 1073. 


269. TAXATION—Certifying to Supreme Court— Man- 
damus—Certiorari. Mandamus will not lie to com- 
pel a court to certify to the supreme court a statement 
of facts and its decision in proceedings to enforce pay- 
ment of taxes on real estate. If the statute gives no 
mode to bring up the record of a judgment, which 
finally determines the rights of the parties, certiorari 
will lie.—State v. Webber, 8. C. Minn., May 14, 1888; 37 N. 
W. Rep. 949. 

270. TAXaTION—Overpayment — Set- off. Persons 
having a valid claim for overpaid taxes cannot set it off 
against subsequent taxes, but may collect it in any 
manner allowed by law.—Mc Veigh v. Lanier, 8. C. Ark., 
April 7, 1888; 8S. W. Rep. 141. 

271. TAXATION — Railroad Companies. Construc- 
tion of New Hampshire statutes relative to the taxa- 
tion of railroad companies and the procedure for the 
abatement thereof.— Boston, etc. Co. v. State. 8. 0. N. H., 
March 16, 1888; 13 Atl. Rep. 874. 

272. TAXATION—Railroad Companies. Construc- 
tion of Delaware statutes relative tothe rate of taxes 
to be paid by the several railroad companies operating 
in that State.— Herbert, etc. Co. v. Baltimore, etc. Co., Ct. 
Err. & App. Del., May 2, 1888; 13 Atl. Rep. 902. 

273. TAXATION—Sale — City Property. A sale of 
city property for taxes is void, under Mississippi law.— 
City of Meridian v. Phillips, 8. C. Miss., April 16, 1888; 4 
South. Rep. 119. 

274. TAXATION—Sale—Title Acquired. A purchaser 
on execution in a tax-suit acquires only the title of the 
defendant, and Rev. Stat. Mo. 1879, § 6839, does not make 
his deed evidence of title in such defendant.—Powell v. 
Greenstreet, 8. C. Mo., May 7, 1888; 8S. W. Rep. 176. 

275. TAXATION—Tax collector—Towns. A tax-col- 
lector of a town loses his office by removing out of his 
town. A tax-collector of a town cannot seize the prop- 
erty of a townsman, found outside of the town for taxes 
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due to the town.—Gage v. Dudley, 8.C.N.H., March 16, 
1888: 13 Atl. Rep. 865. 

276. TAXATION—Tax -deed. A treasurer’s deed for 
land sold for taxes is valid, although acknowledged 
after the treasurer’s term had expired.—Herron v. Mur- 
phy, 8. C. Penn., May 7, 1888; 13 Atl. Rep. 958. 

277. TAXATION — Tax-sale — Redemption. Con- 
struction of Minnesota statutes relative to taxation, 
tax-sales and redemption.—Jewell v. Truhn, 8. C. Minn., 
May 22, 1888; 38 N. W. Rep. 106. 

278. TaxEs—Sales—Advertising. The board doing 
the county business has the power and duty to desig- 
nate the newspaper in which tax-sales shall be adver- 
tised.— State v. Dizon County, 8. C. Neb., April 25, 1888; 37 
N. W. Rep. 936. 

279. TELEGRAPH COMPANIES — Negligence — Time of 
Presenting Claim. The provision on a telegraph 
blank that any claim for damages for delay in deliver- 
ing the message must be presented within thirty days 
is reasonable and binding on the sender.— Western U. 
Tel. Co. v. Dunfleld, 8. C. Colo., April 27, 1888; 18 Pac. Rep. 
34. 

















280. TENANTS IN COoMMON—Rents. A joint lessor 
has a right to collect the rent from the lessee and apply 
the same to the payment of a mortgage due by the 
lessors. He has no right to apply the rents so collected 
to the payment of an indebtedness of his joint lessor to 
lessee in a company in which both are stockholders.— 
Miner v. Lorman, 8. C. Mich., May 11, 1888; 38 N. W. Rep. 
18. 

281. TENDER—Condition. To maintain an action 
for the payment of money upon a lease under an agree- 
ment, a tender of the lease must be actually made.— 
Nelson v. Nelson, 8. 8. C. lowa, May 14, 1888; 38 N. W. Rep. 
184. 

282. TorT—Married Woman. The act of Pennsyl- 
vania which provides that a married woman may sue 
or be sued for tort does not authorize the arrest of such 
a woman on a charge of tort.— Whalen v. Gabelli, 8. C. 
Penn., May 7, 1888; 13 Atl. Rep. 941. 

283. TRESPASS—Executor De Son Tort —Statute. 
A deed by an executor de son tort is sufficient to support 
an action for trespass quare clausum fregit by the 
grantee, under the timber statute of Pennsylvania.— 
Keizer v. Beemer, 8. C. Penn., April 30, 1888; 13 Atl. Rep. 
909. 
284. TROVER AND CONVERSION—Accession. A sued 
B for the conversion of lumber. It appeared that C 
had cut and removed saw logs from A’s land, which he 
sold to B, who manufactured them into lumber without 
knowledge of the plaintiff's title or of the trespass 
committed. The value of the lumber was more than 
double the value of the logs: Held, that A could not 
recover.— United States v. Kelly, 8. C. Wash. Ter., Jan. 25, 
1888; 17 Pac. Rep. 878. 

285. TrusT—Revocation. Where land is conveyed, 
and the grantee executes a mortgage back upon it to 
secure the support of the grantor and his wife during 
their life, and that the mortgagor will at their death 
pay a certain sum to each of three children, or if not 
living to their heirs: Held that, one of the children 
having died, leaving heirs, the trust in favor of those 
heirs could not be defeated by any agreement between 
the grantor and the mortgagor.—Sargent v. Baldwin, 8. 
C. Vt., May 14, 1888; 13 Atl. Rep. 84; 6 N. Eng. Rep. 253. 

286. Usury—Transfer of Notes. A loaned small 
sums of money to B, taking notes payable to himself, 
his wife and toa third party, receiving large sums in 
excess of legal interest. At the close the balance due 
was included in a note to A’s wife: Held, that B might 
make any defense to this note that he might have made 
to the loans if this note had not been given.— Robbins v. 
Muldrow, 8. C. Kan., April 7, 1888; 18 Pac. Rep. 64. 

287. VENDOR AND VENDEE—Escrow—Canceling Deeds. 
A deed was deposited with A as an escrow, to be 
delivered when the balance of the purchase money was 
paid. A third party brought suit to recover an undi- 
vided interest in the property conveyed. The vendee 


























paid the money to A, bat obtained an injunction to 
prevent the vendors from demanding the money 80 
paid and to prevent them from canceling the deed- 
Held, there was no abuse of process, and the vendors 
were not thereby entitled to cancel the deed.— Atkinson 
v. Tabor, 8. C. Colo., April 27, 1888; 17 Pac. Rep. 905. 

288. VENUE—Jurisdiction. An order changing a 
venue in a civil case confers jurisdiction on the court to 
which the case is transferred, and is not reviewable 
upon appeal from an order refusing to set aside a judg- 
ment rendered by that court.—Joerns v. La Nicca, 8. C. 
Iowa, May 12, 1888; 38 N. W. Rep. 129. 

289. WasTE—Action — Possession of Land. In an 
action to recover treble the value of trees and timber 
cut and taken from land, the possession of the land by 
the plaintiff is not, under Kansas laws, a prerequisite 
to his right of recovery.—Arn v. Matthews, 8. C. Kan., 
May 4, 1888; 18 Pac. Rep. 65. 

290. WasTE—Life Tenant—Life Estate. One who, 
under a contract with a life tenant of land, cuts timber 
from that land which, if cut by the life tenant himself, 
would have been waste, commits waste, and is liable 
therefor.— Dorsey v. Moore, 8.C. N. Car., April 30, 1888; 6 
8. E. Rep. 270. 

291, WATERS — Appropriation. Prior appropria- 
tion of the waters of a stream to a useful purpose gives 
the better right to the tributaries and all direct and im- 
mediate sources of supply of the stream.—Malad, etc. 
Co. v. Campbell, 8. C. Idaho, Feb. 20, 1883; 18 Pac. Rep. 52. 

292. WiLL—Construction. Under a will which di- 
rects that the testator’s estate shall “‘be distributed 
among his heirs, to-wit: J B, the children of C B, Jr., 
etc.,” the grandchildren take as representing their par- 
ent, and not per capita.— Eyer v. Beck, 8. C. Mich., May 1l, 
1888; 38 N. W. Rep. 20. 

298. WILL—Construction—Descent and Distribution.— 
Where a testator by will gives to T one-sixth of the 
share that by law would come to his mother, J, and di- 
rects that the remainder of J’s share shall be divided 
among his brothers and sisters: Held, that the will only 
disposed of the share of J, and testator died intestute 
as to the remuinder of his estate, and in that J was en- 
titled to share in right of his mother.—Appeal of E£liis,8. 
C. Penn., April 23, 1888; 13 Atl. Rep. 905. 

294. WILL—Construction—Estate. A testator de- 
vised an estate to trustees to hold for the use of his son 
C for life, and after his death to the use of such of O’s 
children as C shall appoint. C died, leaving one son, 
born after the testator’sdeath: Held, that that son took 
the remainder in fee, and not a conditional fee.—Appeat 
of Pepper, 8.C. Penn., April 30, 1888; 13 Atl. Rep. 929. 

295. WILL—Construction—Lapse of Time. Circum- 
stances stated under which it was held that a demand 
for a legacy, which should have been paid fourteen 
years before, was held to be barred, there being no evi- 
dence rebutting the presumption of payment from 
lapse of time.— Appeal of Phillips, 8. C. Penn., April 30, 
1888; 13 Atl. Rep. 906. 

296. WILL—Lapsed Legacy — Statute. Under the 
statute laws of New Hampshire, a legacy does not lapse 
by the death of the legatee prior to that of the testator. 
In such case, the heirs of the legatee, even if illegiti- 
mate, take the legacy.—Goodwin v. Colby, 8. C. N. H., 
March 16, 1888; 13 Atl. Rep. 866. 

297. WILL — Sanity of Testator — Presumption. 
While giving to the general presumption in favor of 
sanity all that nay fairly be claimed for it, the burden 





























of proving sanity is upon the party who asserts it.— -‘ 
» Chrisman v. Chrisman, 8. C. Oreg., March 9, 1888; 18 Pac. 


Rep. 6. 

298. WILL—Trust—Husband and Wife—Abondonment. 
A will which gives to a trustee property, and di- 
rects the trustee to pay the income to P or his assignee 
every six months, gives to P such an interest in the 
estate as will authorize the assessment of the property 
for the support of P’s deserted wife and children, under 
the poor laws of the State.—Dicker v. Directors, 8. C_ 
Penn., April 30, 1888; 13 Atl. Rep. 925. 
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299. WITNESS—Divorced Persons. A woman can- 
not, as to communications made to her by her former 
husband during the marriage, against his objection, 
though they have since been divorced, and it is error 
to allow him to be cross-examined thereon.—AHitchcock 
v. Moore, 8.C. Mich., April 27, 1888; 37 N. W. Rep. 914. 


300. WITNESS—Pardon—Instruction. When it ap- 
pears that a party has been convicted of a felony, an 
instruction that a pardon makes him a competent wit- 
ness, of whose credibility the jury are to judge from the 
facts in the case, is not a charge upon the weight of the 
evidence.—Costley v. Galveston, etc. Co.,8. C. Tex., Feb. 
24, 1888; 8S. W. Rep. 114. 














CORRESPONDENCE. 





To the Editor of the Central Law Journal: 

I am now and have been a subscriber to your valn- 
able journal ever since its first ixsue. I inclose you 
slip clipped from the Chicago Times of May 28th, giv- 
ing a decision in reference to the estate of one “mur- 
dering their next of kin.” We have just had a similar 
ease decided in this county. The facis in brief are as 
follows: One Lee Shellenberger was indicted, charged 
with murdering his child,a daughter; he was con- 
victed by a jury and sentenced to be banged, and 
while his case was pending in the supreme court of the 
State, he was taken from the jail by a mob and banged. 
Under our Jaw the father inherits the property of the 
ebildren. The little girl and ber brother were each 
heirs of Lee Shellenberger’s wife, and upon her death 
the property descended equally to the two children, 
and after her death it was claimed that the alleged 
killing took place. Shellenberger was defended, and 
befure he was indicted he transferred the property he 
Was supposed to take under the inheritance to his at- 
tornéys, for the fee charged by them in his defense. 
After Shellenberger was hanged by the mob the at- 
torneys brought suit against the surviving heir (the 
son of Shelienberger) to have the property divided, 
and the half of the property that Shellenberger in- 
herited, being the property that was owned by the 
murdered daughter, to have set over to them. The 
attorneys of the boy Shellenberger claim that inasmuch 
as Lee Shellenberger had been convicted of murdering 
his next of kin, to-wit, bis daughter, that he could nut 
inherit the property—that he could not take advantage 
of his own wrong. This case was tried before the 
Hon. Samuel M. Chapman, one of the district court 
judges, and was argued by ex-Chief Justice Mason, of 
Lincoln, for the boy, and E. F. Warren, F. T. Ransom 
and John C. Watson appeuring for the attorneys, who 
claimed the property as the immediate grantees of Lee 
Shellenger. The trial judge decided the case similar 
to that decided by the North Carolina court, that is, 
that the father inherited the property. I give you 
these facts hurriedly and roughly, as I am in the act of 
leaving on the train for the western part of the State, 
and thinking this decision may be of interest, have 
given it to you. You can see our Nebraska statutes by 
referring to your library. Yours hurriedly and confi- 
dentially, Ss. 








QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as bricf as may be.— Ed.| 








QuEry No. 1. 

In a Territory where the law recognizes “‘community 
property”’ a busband and wife entered into the follow- 
ing agreement: 

**Received of John Doe, five hundred dollars, in part 
payment for lots 1 and 2 in the city of J, and we hereby 
agree to make a deed for the same when presented 
with $600, being balance in full for payment of the 
above described property. 

(Signed) JOHN SMITH, 
JANE SMITH.” 

The memorandum is not under seal. There is no 
date specified when the $800 should be paid. Thirty 
days after the memorandum was made Jobn Doe ten- 
dered the $600 and demanded deed, which was re- 
fused. He now files bill for specific performance and 
asks that Smith and wife make a conveyance. Has he 
a good cause of action? Can the chancellor compel 
the wife to join in the conveyance? She refuses, but 
tenders back the $500. The local laws require that the 
wife’s examination be separate and apart from her 
husband, and that sbe execute the deed freely and 
voluntarily. The properity is community property. 
When, also, was the balance of the money, to-wit, 
$600, due? Give authorities. 





Query No. 2. 

A is the owner of a large tractofland. He contracts 
to sell it to B, a corporation, upon certain payments to 
be made. B subdivides the land into l0-acre lots and 
offers it for sale. C and D are friends and they 
verbally agree to buy jointly or as tenants in common 
two of the lots, each to pay one-half of all the several 
in-tallments of the purchase money, ihe agreement 
also being that C shall tuke the contract with B in bis 
own name. D advances his one-balf of the first in- 
stallment, C takes it, adds to it, pays. Band takes the 
contract to purchase in his (C’s) name. Thereafter D 
regularly tenders to C the one-half of the subsequent 
installments, but C repudiates the whole arrangement 
and claims that he is entitled to purchase the whole 
for himself. A stiJl holds the legal utle. Our code 
(Cal.) § 853, provides ‘‘when atrap-efer of real prop- 
erty is made to one person and the consideration 
therefor is paid by or for another, a trust is presumed 
to result in favor of the person by or for whom such 
payment is made,” and it has been held (38 Cal. 191), 
that when one pays a portion of the consideration a 
trust pro tanto arises. Since there has been no con- 
veyance of the legal title to C, can D enforce any re- 
sulting or other trust? What, if any, remedy bas he 
to obtain the land? Would equity treat a contract to 
convey land as a transfer of the title so as to raise the 
trust? To aid those who may be kind enough to answer, 
I will add I have found nothing directly in point in 
either Story or Pomeroy on Equity, or in Perry on 
Trusts. The New York cases cited by Brown on 
Statute of Frauds, § 84, do not directly apply. The 
only case which seems to be in point and which I have 
examined is the Maryland case, reported in Ist Am. 
Reports, p. 14. Please cite authorities. Lex. 





QUERY No. 3. 

Where a corporation, in 1883, permitted an obstruc- 
tion to be placed across a public street, by reason of 
which a citizen is seriously, and as he (now believes), 
permanently injured, is his right of action barred by 
the statute of limitations? Please answer. J.D. P. 
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QUERIES ANSWERED. 
Qusry No. 37 [26 Cent. L. J. 648.] 

A testator in Missouri, in separate clauses of his 
will, devises certain specified tracts of lands to trustee 
for each of his children for life and then to their chil- 
dren; and then provides, in case the bequests are un- 
equal, that the circuit court may appoint commis- 
sioners to equalize their portions out of other lands 
belonging to the estate. This was done. One of the 
children of testator, by warranty deed, conveyed the 
land given him to equalize his portion with the other 
children, and died leaving children. The question is, 
did he have merely a life estate or a fee in the part 
given him in equalization? D.T. 


Answer.—The intent of the testator always controls 
in the interpretation of his will. 1 Redfield on Wills, 
433; 3 Jarman on Wills, 709. In making the equaliza- 
tion the court merely acted as trustee or donee of the 
power. The child had only a life estate in the part 
given him in equalization. H. A. 








RECENT PUBLICATIONS. 





THE UNITED STATES AND THE STATES UNDER THE 
CONSTITUTION. By Christopher Stuart Patter- 
son, of the Philadelphia Bar. Philadelphia: T. & 
J. W. Johnson & Co., 535 Chestnut street. 1888. 

This is rather a small book on a large and very im- 
portant subject, the relations of the State and general 
government, respectively, under the constitution of 
the United States, so far as the same have been settled 
by judicial decisions. The scope and object of the 
work have been so well and curtly expressed by the 
author in his short preface that we deem it expedient 
to present it to our readers. It is as follows: 

“This book has not been written to give expression 
to any theories, either in politics or in law. Its only 
purpose is to show by a classification and an analysis 
of the judgments of the Supreme Court of the United 
States, what the rélations of the Untied States and the 
States are under the constitution, as judicially con- 
strued by the court of last resort.” 

The work has been very methodically arranged and 
is manifestly the result of laborious and careful inves- 
tigation, and is well worthy of a place in all legal libra- 
ries. 





THE AMERICAN DECISIONS, Containing the Cases of 
General Value and Authority Decided in the 
Courts of the Several States from the Earliest 
Issue of the State Reports to the Year 1869. 
Compiled and Annotated by A. C. Freeman, 
Counselor-at-Law, and Author of Treatises on 
the “Law of Judgments,” ‘‘Co-tenancy and Parti- 
tion,’ “Executions in Civil Cases,” ete. Vol. 
XCIX. San Francisco: Bancroft-Whitney Com- 
pany, Law Publishers and Law Booksellers. 1888. 

Before us lies the 99th volume of the collection of 

select cases so well and favorably known to the pro- 
fession as American Decisions. Another volume will 
complete the series, and it will be succeeded by the 
American State Reports, the first volume of which will 
be issued in August next. The new series will be the 
successor not only of the American Decisions, but also 
of the American Reports, formerly published in Al- 
bany, New York, and will take up the line of State 
decisions at the period at which the American Reports 
closes its collection. 

Of the yolume now before us we can say no more nor 
jess than we have repeatedly said of many of its pred- 





ecessors. It is fully equal to the series in form and 
substance, in editorial ability and typographical exe- 
cution, and is well worthy of the high reputation the 
series has so long enjoyed in the profession. 








JETSAM AND FLOTSAM. 





HaBEas Corpus.—The following extract from a 
newspaper indicates a novel application of a time- 
honored writ and that the reporter was a very learned 
limb of the law: 

“Hugh McChesney was in town to-day and told us 
that in his land case the justice decided to hold it over 
to the district court. In the meantime application 
will be made to the judge for a writ of habeas corpus 
to dismiss the case.”’ 


THE medical witness, in giving his evidence in the 
case, informed the court that on examining the prose- 
cutor, he found him suffering from a severe contusion 
of the integuments, under the left orbit, with great 
extravasation of blood, and ecchymosis in the sur- 
rounding cellular tissue, which was in a tumefied 
state. There was also considerable abrasion of the 
cuticle. This magniloquent description for a time be- 
wildered the court, until it was resolved by the judge 
himself into the simple words, “‘a black eye.” 


LAWYERS AND QUOTATIONS.—Judges and lawyers 
have contributed their quota to the common stock of 
popular sayings: 

It is Francis Bacon who speaks of matters that 
“come home to men’s business and bosom,” who lays 
down the axiom that “knowledge is power,” and who 
utters that solemn warning to enamored Benedicts, 
‘the that hath a wife and children hath given hostages 
to fortune.” 

We have the high authority of the renowned Sir 
Edward Coke for declaring that “corporations have 
no souls,’’ and that ‘ta man’s house is his castle.”’ 

The expression, ‘tan accident of an accident,’ is 
borrowed from Lord Thurlow. ‘The greatest happi- 
ness of the greatest number” occurs in Benthan, but 
as an acknowledged translation from the jurist Bec- 
caria. 

To Leviathan Hobbs we owe the sage maxim, 
‘“‘words are wise men’s counters, but the money of 
fools.” It is John Selden who suggests that by throw- 
ing a straw into the air you may see the way of the 
wind; andto his contemporary, Oxenstiern, is due 
the discovery, ‘with how little wisdom the world is 
governed.” 

Mackintosh first used the phrase, ‘‘a wise and mas- 
terly inactivity.” ‘*The schoolmaster is :broad,”’ is 
from a speech by Lord Brougham. It does not mean 
that the teacher is “‘abroad,” in the sense of being ab- 
sent, as many seem to interpret the phrase, but that 
he is “‘abroad’’in the sense of being everywhere at 
work. 

In the familiar phrase, ‘ta delusion, a mockery and 
a snare,” there is a certain Biblical ring which has 
sometimes led to its being quoted as from one or other 
of the Hebrew prophets; the words are, in fact, an 
extract from the judgment of Lord Denman at the 
trial of O’Connell. 











